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SPEECH 


Mr.  BUCHANAN  addressed  the  Senate  as  fol- 
lows: 

Mr.  President  I rise  to  discuss  this  important 
bill  with  considerable  distrust  in  my  own  ability  to 
do  it  justice.  I have  now  been  long  out  of  the  prac- 
tice of  the  law,  and  am  not  familiar  with  the  re- 
cently adjudged  cases;  but,  upon  broad  constitution- 
al principles,  d trust  I shall  be  able  to  satisfy  the 
Senate  that  this  bill  ought  not  to  pass.  The  more  I 
have  reflected  upon  its  provisions,  the  more  deeply 
am  I convinced  of  their  injurious  tendency.  When 
you  propose  to  deprive  the  Stt^te  courts  of  a crimi- 
nal jurisdiction  which  they  have  so  long  exercised, 
and  vest  it  in  the  Federal  courts,  you  propose  a 
dangerous  and  untried  experiment — an  experiment 
calculated  to  bring  the  sovereign  States  into  collis- 
ion with  the  Federal  Government,  and  thus  to  en- 
danger the  peace  and  harmony  of  the  Union.  Im- 
pressed, then,  with  a deep  sense  of  the  importance 
of  the  change  which  this  bill  proposes,  and  with  a 
firm  conviction,  so  far  as  it  regards  the  relative 
working  of  our  institutions,  State  and  Federal,  that 
it  is  by  far  the  most  important  measure  of  the  pres- 
ent session,  I shall  proceed  to  open  the  discussion 
against  the  bill,  with  that  feeling  of  high  responsi- 
bility which  the  subject  could  not  fail  to  inspire. 
The  Federal  and  State  Governments  may  move 
along  in  their  separate  and  appropriate  spheres,  and 
each  may  accomplish  the  purposes  for  which  it 
was  called  into  existence,  without  danger  of  collis- 
ion; but  this  result  can  only  be  attained  by  a wise 
spirit  of  forbearance  on  the  part  of  Congress — a spirit, 
however,  far  different  from  that  which  pervades  the 
present  bill.  It  proposes  an  extension  of  the  juris- 
diction of  the  Federal  courts  over  criminal  oases 
arising  in  the  sovereign-  States,  under  their  own 
laws,  which,  from  its  very  nature,  cannot  fail  to 
wound  their  sensibility,  and  arouse  their  jealousy. 

But,  sir,  before  I proceed  to  the  argument,  let  me 
state  the  nature  of  the  question  to  be  discussed. 

The  Constitution  of  the  United  States  declares 
that  “the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity,  arising  under  this  Constitution, 
the  laws  of  the  United  States,  and  the  treaties  made, 
or  which  shall  be  made,  under  their  authority.” 
(Article  3,  section  2.)  And  that  “the  judicial  pow- 
er of  the  United  States  shall  be  vested  in  one  Su- 
preme Court,  and  in  such  inferior  courts  as  the 
Congress  may,  from  time  to  time,  ordain  and  estab- 
lish.” (Article  3,  section  1.) 

The  first  Congress  which  assembled  under  the 
Constitution  carried  this  judicial  power  into  exe- 
cution, so  far  as  they  deemed  it  expedient,  by  the 


“Act  to  establish  the  judicial  courts  of  the  United 
Slates,”  which  was  approved  September  24,  1789. 
(2  Laws  of  the  U.  S.  page  56.) 

The  framers  of  this  act  foresaw  that,  in  numer- 
ous cases  which  must  necessarily  originate  in  State 
courts,  the  one  party  or  the  other,  for  the  puiyose 
of  sustaining  his  claim,  would  invoke  the  aid  of 
the  Constitution,  the  laws,  or  the  treaties  of  the 
United  States.  In  such  cases,  then,  it  would  be- 
come absolutely  necessary  for  the  State  courts  to 
expound  this  Constitution,  and  these  laws  and  trea- 
ties; and,  with  this  view,  the  Constitution  itself 
had  declared  that  “this  Constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in  pursu- 
ance thereof,  arid  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judges 
in  every  Slate  shall  be  bound  thereby , any  thing  in 
the  constitution  or  laws  of  any  Stale  to  the  contrary 
notwithstanding 

But  what  was  to  be  the  remedy,  if  State  courts 
should  decide  against  any  claim  sustained  by  the 
Constitution,  a law,  or  a treaty  of  the  United  States! 
The  first  Congress  have  answered  this  question  by 
the  famous  25th  section  of  the  judicial  act.  They 
have  clearly  and  distinctly  defined  the  cases  aris- 
ing in  the  State  courts,  which  might  be  carried  by 
appeal  into  the  Supreme  Court  of  the  United; 
States,  by  enacting  “that  a final  judgment  or  decree- 
in  any  State,  in  the  highest  court  of  law  or  equity 
of  a State  in  which  a decision  in  the  suit  could  be 
had,  where  is  drawn  in  question”  the  Constitution, 
laws,  or  treaties  of  the  United  States,  and  the  deci- 
sion is  against  the  claim  set  up  under  them,  “may 
be  re-examined,  and  reversed  or  affirmed,  in  the 
Supreme  Court  of  the  United  States,  upon  a writ 
of  error.”  In  these  cases,  and  in  these  alone,  did 
the  first  Congress  subject  the  State  courts  to  the  su- 
pervising power  of  the  Supreme  Court  of  the 
United  States.  The  Senate  will  perceive  that  this- 
jurisdiction  cannot  be  exercised  until  after  the 
State  courts  shall  have  tried  the  cause  and  rendei- 
ed  final  judgment;  and  even  then,  although  a hun- 
dred other  points  may  have  arisen  upon  the  trial,, 
the  Supreme  Court  is  confined,  in  its  review  of  the 
decision,  tothesingle  point  arising  under  the  Con- 
stitution, a law  or  a treaty  of  the  Uniied  States. 
Nay,  more:  if  the  State  court  have  decided  the 
point  in  favor  of  the  party  who  had  invoked  the 
Constitution,  the  law,  or  a treaty,  their  decision  is 
final,  and  is  not  subjected  to  review.  Such,  then,, 
is  the  existing  law;  and  if  Federal  jurisdiction  is. 
at  all  to  be  exercised'over  the  Slate  courts,  it  is  ex- 
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ercised  under  this  25th  section  in  the  most  unex- 
ceptionable manner.  Under  it,  until  the  State 
courts  shall  have  conducted  the  cause- to  a final  ter- 
mination, the  Federal  courts  have  no  jurisdiction, 
no  control  whatever  over  the  proceeding. 

The  constitutionality  of  the  25th  section  of  the 
judicial  act  has  been  contested  on  different  occa- 
sions since  the  origin  of  the  Government.  In  the 
celebrated  case  of  Martin  vs.  Hunter’s  lessee,  in 
1816,  (1  Wheaton,  354,)  it  was  denied  by  the  court 
ef  appeals  of  Virginia;  and  they  had  nearly  come 
into  a dangerous  collision  with  the  Supreme  Court 
of  the  United  States  on  this  very  question. 

The  Supreme  Court  have,  also,  decided  that  this 
section  applies  to  criminal,  as  well  as  civil,  cases 
arising  in  the  State  courts.  (Vide  Cohens  vs.  the 
State  of  Virginia,  in  1821,  6 Wheaton,  264;  and 
Worcester  vs.  the  State  of  Georgia,  in  1832,  6 
Peters,  515.) 

Now,  sir,  in  this  argument,  it  is  not  my  intention 
to  dispute  the  authority  of  any  of  these  cases.  It 
would  be  presumptuous  in  me  to  make  any  such 
attempt.  I do  not  deny  the  constitutional  power  of 
the  Supreme  Court,  whether  in  a civil  or  criminal 
case,  to  review  the  judgment  of  a State  court,  under 
the  25th  section  of  the  judicial  act,  if,  on  the  trial  of 
the  cause,  it  became  necessary  to  construe  the  Con- 
stitution, the  laws  or  the  treaties  of  the  United 
States,  and  the  decision  on  the  point  were  against 
the  party  invoking  their  aid.  This  admission  at 
once  disposes  of  the  greater  part  of  the  argument  of 
the  able  and  ingenious  Senator  from  Georgia,  [Mr. 
Berrien.) 

This  system  has  been  in  operation  for  more  than 
half  a century;  and  I would  ask,  what  practical 
evils  have  resulted  from  it,  requiring  the  extraor- 
dinary remedy  proposed  by  the  present  bill  1 
Although  it  had  to  encounter  difficulties  at  the  first— 
although  some  of  the  sovereign  States  had  contest- 
ed its  constitutionality — yet  time  and  experience 
have  strengthened  its  foundations,  and  the  people 
of  the  country  now  repose  upon  it  without  a mur- 
mur. Many  and  serious  complaints  have  been 
made,  in  times  past,  that  it  gave  to  the  Federal  judi- 
ciary more  power  than  the  Constitution  would 
justify;  but,  for  some  years,  there  has  been  a silent 
acquiescence  on  this  subject.  But  who  has  ever 
complained  that  it  conferred  too  little  power  on  the 
Supreme  Court  of  the  United  States  1 Suchacom- 
plaint  has  never  reached  my  ears  from  any  portion 
of  the  people  of  this  country. 

p Why,  then,  make  the  proposed  change!  Has 
the  Senator  from  Georgia  pointed  to  any  evils, 
under  the  existing  law,  requiring  a remedy  ! Has 
he  stated  one  good  and  valid  reason  why,  at  this 
late  day,  it  should  be  so  radically  changed  ! Has 
not  the  constitutional  authority  of  the  Supreme 
Court  of  the  United  States  over  the  State  courts  been 
effectually  asserted  and  vindicated  under  this  law! 
Why,  then,  should  our  whole  system  of  criminal 
law  be  changed,  after  it  has  been  in  efficient  opera- 
tion for  more  than  half  a century,  without  having 
produced  any  injurious  results  to  any  human  being! 
Under  it,  every  man  indicted  and  convicted  in  a 
State  court  has  ample  redress,  by  a writ  of  error 
from  the  Supreme  Court,  in  case  the  Constitution, 
the  laws,  or  the  treaties  of  the  United  Stales,  have 
been  violated  on  his  trial.  Even  if  some  inconve- 
niences had  arisen,  (and  this  has  not  been  shown,) 
surely  it  would  be  much  wiser,  under  such  circum- 
stances, 

“ to  bear  the  ills  we  have, 

Thaa  fly  to  othere  that  we  know  not  of. 


Throughout  the  very  able  speech  of  the  Senator 
from  Georgia,  I could  not  discover  the  least  proof, 
or  even  statement,  of  any  practical  inconvenience 
which  had  resulted  from  the  existing  law.  The 
only  evil  to  which  he  referred  was  that  of  the  Mc- 
Leod case;  but  this  case  was  of  a peculiar  charac- 
ter, and  not  embraced  within  the  provisions  of  the 
25th  section.  Why  not  limit  your  legislation,  then, 
to  the  existing  alleged  grievance!  Why,  instead 
of  providing  for  the  case  of  foreigners  acting  under 
the  command  of  their  own  sovereign,  and  for  it 
alone,  do  you  propose  to  make  a radical  change  in 
the  whole  system  of  our  criminal  jurisprudence,  as 
applicable  to  citizens  of  the  United  States,  without 
any  petition  from  the  people,  and  without  any  com- 
plaints from  any  quarter! 

What  is  the  remedy — permit  me  to  say,  extraor- 
dinary remedy — proposed  by  the  present  bill  for  the 
supposed  defects  in  the  judicial  act  of  1789!  It  is 
this:  That  in  all  cases  where  a crime  has  been  com- 
mitted within  the  acknowledged  and  exclusive  ju- 
risdiction of  any  State— a crime  which  can  alone 
be  punished  under  State  laws — the  criminal  may, 
at  nis  will  and  pleasure,  arrest  the  progress  of  the 
criminal  justice  in  State  courts  at  any  time  before 
trial;  withdraw  himself  from  the  State  tribunal;  and 
refer  his  case  to  a judge  of  the  district  court  of  the 
United  States  at  his  chambers.  The  moment  a 
man  is  arrested  for  such  a crime  under  the  laws  of 
the  State,  he  may  present  a petition  to  such  a United 
States  judge,  setting  forth  that  he  is  in  custody  “for 
or  on  account  of  an  ect  done,  or  omitted  to  be  done, 
under  or  by  virtue  of  the  Constitution,  or  any  law 
or  treaty  of  the  United  States,  or  under  color  there- 
of, or  for  or  on  account  of  any  act  done  or  omitted 
under  any  alleged  right,  authority,  title,  privilege, 
protection,  or  exemption,  set  up  or  claimed  under 
the  same,  or  under  color  thereof — ajq  Mr.  Presi- 
dent, even  Uunder  color  thereof and  then  the  judge 
grants  him  a habeas  corpus.  This  writ  at  once  an- 
nihilates the  power  of  the  State  court  to  try  crimes 
committed  in  violation  of  State  laws,  and  transfers 
the  trial  of  the  case  to  the  district  judge  of  the 
United  States;  and  this,  too,  without  the  instrument- 
ality of  a jury.  The  arm  of  State  authority  is  at 
once  palsied  by  the  bare  presentation  of  this  petition; 
and  the  foulest  murderer  may  thus  be  released  from 
its  grasp.  This  is  the  bill  before  the  Senate.  Under 
it,  the  whole  power  of  the  State  falls  dead,  merely 
upon  the  application  to  a Federal  judge  of  a man 
who  may  be  tainted  with  every  crime. 

Upon  this  habeas  corpus  the  judge  is  to  examine 
witnesses,  and  to  try  both  the  law  and  the  fact.  He 
has  power  to  acquit;  but  he  cannot  convict.  If  he 
releases  the  accused,  this  is  an  absolute  acquittal, 
or  “final  judgment  of  discharge,”  as  it  is  termed  by 
the  bill;  and  any  proceeding  afterwards  against  him 
in  the  State  court,  from  whose  jurisdiction  he  had 
withdrawn  himself,  is  declared  to  be  null  and  void. 
The  following  is  the  language  of  the  bill: 

“The  said  justice  or  judge  shall  proceed  to  hear  the  said 
cause;  and  if,  upon  hearing  the  same,  it  shall  appear  that  the 
prisoner  or  prisoners  is  or  are  entitled  to  be  discharged  from 
such  confinement,  commitment,  custody,  or  arrest,  for,  or  by 
reason  of,  such  alleged  right,  title,  authority,  privilege,  protec- 
tion, or  exemption,  so  set  up  arid  claimed,  and  that  the  same 
exists  in  fact,  and  has  been  duly  proved  to  the  said  justice  or 
judge,  then  it  shall  be  the  duty  of  the  said  justice  or  judge  forth- 
with to  discharge  such  prisoner  or  prisoners  accordingly.’* 
“And  pending  such  pioceedines  or  appeal,  and  until  finaljudg- 
ment  be  rendered  therein,  and  after  finnl  judgment  of  discharge 
in  the  same,  any  proceeding  against  said  prisoner  nr  prisoners, 
in  any  State  court,  or  by  or  under  the  authority  of  any  State, 
for  any  matter  or  thing  so  heard  and  determined,  or  in  process 
ofbeing  heard  and  determined,  u>  derand  by  virtue  of  such  writ 
of  habeas  corpus,  shall  be  deemed  null  and  void.” 
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Thus  far  I have  adverted  chiefly  to  that  portion 
of  the  bill  which  is  confined  to  such  cases  as  may 
now,  under  the  25th  section  of  the  judicial  act,  be 
re-examined  by  the  Supreme  Court  on  a writ  of  er- 
ror; and  this  is  its  most  important  portion,  so  far  as 
citizens  of  the  United  States  are  concerned.  Cases 
may  daily  and  hourly  arise,  in  every  part  of  the 
Union,  to  which  it  would  be  applicable.  In  all  such 
cases,  this  bill  deprives  the  State  courts  of  the  power 
to  try  crimes  committed  within  their  own  territory. 

But  the  bill  proceeds  much  further.  The  judicial 
power  of  the  Union  is  limited  to  cases  arising  under 
■ the  Constitution,  the  laws,  or  the  treaties  of  the 
United  St  t tes: — but  one  clause  of  this  bill  extends  it 
to  two  other  classes  of  cases,  unknown  to  the  Con- 
stitution: I refer  to  those  arising  under  the  law  of 
nations,  and  under  the  commission  of  a foreign  sov- 
ereign. But  let  me  read  the  clause  itself,  from 
which  it  will  be  perceived  that  the  remedy  proposed 
by  the  bill  embraces  “all  cases  of  any  prisoner  or 
prisoners  in  jail  or  confinement,  where  he,  6he,  or 
they,  being  subjects  or  citizens  of  a foreign  State, 
and  domiciled  therein,  shall  be  committed  or  con- 
fined, or  in  custody,  under,  or  by  any  authority,  or 
law,  or  process  founded  thereon,  of  the  United 
States,  or  any  one  of  them,  for  or  on  account  of 
any  act  done  or  omitted,  under  any  alleged  right, 
title,  authority,  privilege,  protection,  or  exemption, 
set  up  or  claimed  under  the  law  of  nations,  or  under 
the  commission,  or  order,  or  sanction  of  any  foreign 
state  or  sovereignty,  or  under  color  thereof 
' The  law  of  nations  or  the  commission  of  a for- 
eign state,  forsooth!  This  language  is  entirely  for- 
eign both  to  the  letter  and  spirit  of  the  Constitution. 
It  is  nowhere  to-be  found  in  that  instrument  as  a 
source  of  judicial  power.  The  case  of  McLeod  has 
indeed  been  unfortunate,  if  this  bill  should  ever  be- 
come a law.  In  that  event,  it  will  prove  to  have  been 
a Pandora’s  box,  from  which  more  evils  will  pro- 
ceed than  have  ever  issued  from  that  fatal  casket. 
To  propitiate  the  British  Government  for  the  trial 
of  McLeod,  we  are  not  only  to  provide  a remedy 
entirely  without  the  pale  of  the  Constitution  for  for- 
eigners like  him;  but,  to  cover  up  this  act  of  submis- 
sion, and  render  it  less  glaring  in  the  eves  of  the 
world,  we  are  about  to  change  our  whole  system  of 
criminal  jurisprudence  in  regard  to  our  own  citi- 
zens, although  it  has  stood  the  test  of  fifty  years, 
and  is  now  universally  approved  by  the  country, 
and  make  it  conform  to  the  proposed  legislation 
for  such  foreigners. 

In  the  discussion  of  this  subject,  l propose  to  pre- 
sent to  the  Senate  a few  plain  and  distinct  proposi- 
tions. ■ I shall  first  discuss  the  question  as  though 
Congress  possessed  the  pow-er,  under  the  Constitu- 
tion, to  pass  this  bill;  and,  admitting  this  to  be  the 
case,  shall  endeavor  to  prove  that  this  power  ought 
not  to  be  exercised.  And,  in  the  second  place,  I 
shall  maintain  that  no  power  exists  in  Congress, 
under  the  Constitution,  to  pass  any  such  bill.  These 
are  my  two  general  heads. 

And,  in  the  first  place,  Congress  ought  not  to  pass 
this  bill,  even  if  they  possessed  the  power;  because 
its  natural  tendency — nav,  its  inevitable  effect — will 
be  to  produce  collision  between  the  Federal  and 
State  Governments,  and  to  endanger  the  peace  and 
harmony  of  the  Union. 

Of  all  the  sovereign  powers  retained  by  the 
States,  they  are  the  most  jealous  of  their  jurisdiction 
over  their  own  territory.  The  right  to  punish 
crimes  committed  against  their  own  laws,  and 
within  their  own  limits,  is  an  elemental  attribute 
of  sovereignty.  Without  this,  sovereignty  cannot 


exist  anywhere,  or  under  any  form  of  government. 
Under  the  existing  judicial  act,  this  State  jealousy 
is  lulled  to  sleep;  because  the  State  authorities  are 
treated  with  all  the  respect  and  forbearance  consist- 
ent with  the  supervising  power  of  the  Supreme 
Q^irt  of  the  United  States.  Criminals  are  tried, 
convicted,  and  sentenced  by  the  State  courts.  Even 
in  cases  which  have  produced  the  most  general  and 
intense  excitement  among  the  people,  this  is  allayed 
by  the  regular  march  of  justice  before  the  State 
tribunals,  until  after  sentence  has  been  pro- 
nounced. If  the  record  is  then  removed  to  the  Su- 
preme Court  for  supervision,  it  is  in  a manner  ac- 
cordant with  the  original  legislation  of  the  Govern- 
ment, adopted  by  the  fathers  of  the  Constitution 
themselves.  The  facts  of  the  case  have  all  been 
tried  before  a jury  of  the  State  where  the  crime 
was  committed;  and  the  Constitution  itself  prohib- 
its the  Supreme  Court  from  re-examining  these 
facts.  Nothing  but  mere  questions  of  law,  arising 
on  the  face  of  the  record,  are  presented  to  that 
court;  and  they  decide  whether  the  State  court, 
upon  the  trial,  have  given  a wrong  construction  to 
the  Constitution,  an  act  of  Congress,  or  a treaty  of 
the  United  States.  Should  the  judgment  be  affirm- 
ed, the  record  is  returned  to  the  State  court,  and  the 
criminal  suffers  the  penalty  attached  to  his  crime 
under  State  authority.  The  States  have  been  ac- 
customed to  this  proceeding,  from  the  foundation  of 
the  Government.  But  what  does  the  present  bill 
propose!  A man  is  arrested  for  murder,  or  any 
other  crime,  committed  within  any  county  of  a State. 
The  place  may  be  150  or  200  miles  distant  from  the 
residence  of  a circuit  or  district  judge  of  the 
United  States.  The  criminal  asserts  that  the  Con- 
stitution, an  act  of  Congress,  ora  treaty,  is  involved 
in  his  defence.  All  then  which  he  has  to  do,  is  to 
petition  this  United  States  judge  for  a habeas  cor- 
pus; and  the  State  court  must,  at  once,  abandon  the 
exercise  of  its  criminal  jurisdiction.  In  this  man- 
ner, even  if  an  indictment  has  been  found  by  a 
grand  jury,  and  the  court  are  in  the  very  act  of 
proceeding  to  trial,  their  course  may  be  arrested. 
The  attorney  general  of  the  State,  with  the  wit- 
nesses in  behalf  of  the  prosecution,  ar‘e  dragged 
away  before  a distant  Federal  judge,  whose  prerog- 
ative it  is  to  try  and  decide  the  cause,  without  even 
the  agency  of  a jury.  I ask,  sir,  is  not  this  to  pros- 
trate the  State  sovereignties  in  the  dust! 

Now,  sir,  it  is  easy  to  imagine  many  cases  in 
which  such  a proceeding  would  almost  necessarily 
produce  collision  betw-een  the  State  and  Federal 
authorities.  Let  me  present  one.  Suppose  a fa- 
natical abolitionist,  who  thinks  he  is  doing  God 
service,  should  go  into  Georgia,  and,  in  defiance 
of  its  laws,  attempt  to  excite  an  insurrection  among 
the  slaves.  He  is  arrested  and  Indicted  for  this 
crime.  Immediately  before  the  trial,  he  says: 

“ The  Constitution  of  the  United  States  secures  to 
me  the  freedom  of  speech  and  of  the  press;  and  I 
have  done  no  more  than  exercise  these  constitu- 
tional rights,  in  teaching  the  slaves  that  they  ought 
to  make  a struggle  for  their  freedom.”  “ Under 
color”  of  such  a plea  (to  use  the  language  of  the 
bill)  he  sets  the  criminal  laws  of  Georgia  at  de- 
fiance, and  refers  his  cause  to  a distant  district 
judge  of  the  United  States  to  hear  and  determine 
both  the  law  and  the  fact ; and  after  lie  shall  have 
decided,  a tedious  process  of  appeal  from  one  Fede- 
ral court  to  another  is  then  to  commence,  which  will 
not  be  completed  for  at  leasttwo  years.  The  attorney 
general  of  the  sovereign  State,  with  his  witnesses, 
must  appear  before  this  districtjudge,toshow  cause 
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why  the  laws  of  Georgia  should  not  be  annulled 
by  him,  because  they  violate  the  Constitution  of  the 
United  States.  Would  such  a bill  as  this  prove 
satisfactory  to  the  people  of  Georgia!  No,  sir,  no. 
I venture  to  predict,  that  more  excitement  and  <hs- 
content  will  be  produced  by  this  bill,  should  iflfte- 
come  a law,  than  has  ever  arisen  from  any  other 
act  of  Congress.  The  pride  of  the  States  will  be 
roused— State  feeling  will  become  exasperated— 
when  they  find  themselves  divested  of  so  material, 
so  vital  a branch  of  sovereignty,  in  such  an  arbitrary 
and  insulting  manner;  and,  instead  of  the  harmony 
which  now  prevails,  you  will  produce  direct  col- 
lisions between  the  Federal  and  State  Governments. 
It  is  a dangerous  experiment,  which  will  peril  the 
peace  and  perpetuity  of  the  Union.  Cases  may 
occur  in  which  the  habeas  corpus  of  your  district 
judge  will  be  treated  as  so  much  blank  paper;  and 
you  will  have  to  send  an  army  to  enforce  its  ex- 
ecution. 

The  Senator  from  Georgia  has  told  us  that  the 
writ  of  habeas  corpus , under  this  bill,  is  the  most 
proper  means  of  bringing  the  cause  before  the  dis- 
trict judge.  Now,  sir,  this  great  writ  was  intended 
to  vindicate  personal  liberty  from  arbitrary  and 
despotic  restraint;  and  thus  to  assert  the  rights  of 
freemen.  It  is  the  safeguard,  wherever  it  exists,  of 
personal  liberty  against  tyrannical  oppression;  and, 
without  it,  no  free  government  can  exist.  But  to 
what  purpose  is  it  proposed  to  pervert  this  writ  by 
the  present  bill!  It  is  to  become  the  instrument  of 
crushing  the  judicial  power  which  the  States  still 
retain,  and  conferring  it  upon  the  Federal  courts. 
This,  sir,  will  indeed  be  to  pierce  the  noble  bird, 
which  is  the  emblem  of  our  national  liberties,  in 
his  flight,  by  an  arrow  feathered  from  his  own 
wing.  The  writ  of  habeas  corpus!  Who,  before, 
ever  heard  of  the  trial  and  final  decision  of  any 
criminal  cause  before  a judge  at  his  chambers  on 
this  writ!  Who,  before,  ever  heard  that  it  was  to 
be  substituted  for  an  indictment  and  a trial  by  jury! 
Who,  before,  ever  heard  of  its  application  to  any 
other  purpose  than  that  of  inquiring  into  the  cause 
of  commitment,  for  the  purpose  of  ascertaining 
whether  the  prisoner,  in  the  first  instance,  ought  to  be 
remanded,  bailed,  or  discharged!  The  legitimate 
object  of  this  writ  is  clearly  and  distinctly  desig- 
nated by  the  14th  section  of  the  judicial  act,  where- 
by it  is  granted  “for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment;”  “and  the  question 
to  be  determined  on  a habeas  corpus , for  the  pur- 
pose of  inquiring  into  the  cause  of  commitment,  is, 
whether  the  accused  shall  be  discharged,  or  held  to 
trial;  and  if  the  latter,  in  what  place  the  trial  shall  take 
place;  and  whether  the  accused  shall  be  confined, 
or  admitted  to  tjail.  If,  upon  this  inquiry,  it  man- 
ifestly appears  that  no  crime  has  been  committed, 
or  that  the  suspicion  entertained  of  the  prisoner  was 
wholly  groundless,  in  such  case  only  is  it  lawful 
totally  to  discharge  him.  Otherwise,  he  must  either 
be  committed  to  .prison  or  give  bail.”  (Sergeant’s 
Constitutional  Law,  pageG8.) 

Under  the  judicial  act,  no  Federal  judge  is  author- 
ized to  issue  a writ  of  habeas  corpus  at  all,  for  the 
purpose  of  bringing  before  him  any  prisoner  com- 
mitted under  State  authority.  His  authority  to 
issue  such  a writ  is  confined,  by  the  express  terms 
of  the  14th  section,  to  prisoners  in  custody  “under 
or  by  color  of  the  authority  of  the  United  States, 
or  who  are  committed  for  trial  before  some  court  of 
the  same/  The  framers  of  this  act  were  thus 
particular  in  drawing  the  line  of  distinction  be- 
tween the  authority  of  the  Federal  and  State  courts, 


for  the  purpose  of  preventing  all  clashing  jurisdic- 
tion. The  barriers  which  they  have  so  wisely 
erected  between  them  will  be  rudely  broken  down 
by  this  bill;  and  every  Federal  judge  in  existence, 
by  means  of  this  writ,  may  bring  any  prisoner  before 
him,  who  has  been  arrested  under  State  authority, 
for  any  crime  committed  against  State  laws. 

In  the  second  place,  you  ought  not  to  pass  this 
bill,  because,  even  if  Congress  possess  the  power  to 
remove  criminal  cases  from  the  State  courts  before 
trial,  you  cannot,  under  the  Constitution,  confer 
upon  any  Federal  judge,  or  even  upon  the  Supreme 
Court  itself,  the  power  to  try  the  facts  involving  the 
guilt  or  innocence  of  the  accused,  w'ithout  the  in- 
tervention of  a jury  of  the  country.  That  this  bill 
proposes  to  confer  such  a power  on  the  district 
judge,  does  not  admit  of  doubt.  Whether  the  act 
charged  as  criminal  can  be  justified  under  the  Con- 
stitution, a law,  or  a treaty  of  the  United  States,  or 
under  the  law  of  nations,  or  the  commission  of  a 
foreign  sovereign,  necessarily  presents  a mixed 
question  of  law  and  fact.  The  ten  thousand  officers 
of  the  United  States,  both  civil  and  military,  who 
may  be  charged  with  crimes  before  the  State  tribu- 
nals, are  justifiable,  if  they  have  kept  within  the  lim- 
its of  their  authority.  If  they  exceed  these  limits, 
and  commit  an  act  which  is  criminal  under  the 
laws  of  the  State,  they  render  themselves  liable  to 
punishment.  The  question  of  fact  in  such  cases 
always  is:  have  they  or  have  they  not  exceeded 
their  authority!  and  this  will  depend  upon  the  con- 
flicting testimony  of  witnesses.  Let  me  present  an 
example  which  will  bring  the  question  more  dis- 
tinctly to  the  view  of  the  Senate.  Your  marshal 
may  serve  the  process  of  the  Federal  court;  and, 
whilst  he  acts  within  the  limits  of  that  authority, 
the  law  justifies  him  in  any  necessary  force  which 
he  may  use  in  obedience  to  the  commands  of  his 
writ.  But  if,  in  the  execution  of  this  process,  wheth- 
er from  resistance  or  any  other  cause,  he  kill  a man, 
and  is  arrested  for  murder,  the  question  arises,  not 
only  as  to  the  extent  of  his  authority,  hut  whether 
he  has  exceeded  that  authority.  Now,  the  present 
bill  confers  upon  this  district  judge  the  power  to  try 
the  fact  as  well  as  the  law — the  fact  of  the  excess  of 
authority,  as  well  as  of  the  validity  ol  his  warrant. 
Indeed,  in  every  criminal  case,  the  law  and  the  fact 
are  so  intimately  blended  that  it  is  almost  impos- 
sible to  separate  the  one  from  the  other.  This  bill 
everywhere  speaks  of  the  hearing  of  the  cause  be- 
fore the  district  judge,  of  the  proof  of  the  facts,  of 
the  final  jndgment  to  be  rendered  therein,  and  of  the 
effect  of  this  judgment  in  acquitting  the  prisoner 
from  all  further  responsibility  in  the  State  courts. 
It  confers  upon  the  judge  not  merely  the  power  of  a 
court  alone,  but  of  a court  and  jury  united.  Now 
what  does  the  Constitution  declare  upon  this  sub- 
ject! Under  it,  can  such  a trial  be  had  without  the 
intervention  of  a jury!  And  if  you  interpose  a 
jury,  as  was  proposed  by  the  Senator  from  Massa- 
chusetts, [Mr.  Choate,]  yon  will  cast  an  air  of  ridi- 
cule over  the  whole  bill.  Who  ever  heard  of  a trial 
by  jury  in  a criminal  case  upon  a habcascorpus,  in- 
stead of  an  indictment!  and  that,  too,  whilst  an  in- 
dictment may  be  actually  pending  before  a State 
tribunal  at  the  very  same  time  and  for  the  very 
same  crime.  The  Constitution  expressly  declares 
that  “the  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury;  and  such  trial  shall 
be  held  in  the  State  where  the  said  crimes  shall 
have  been  committed.” — Article  3d,  section  2d, 
clause  3d. 

“ The  trial  shall  be  by  jury."  But  it  may  be  said, 
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this  is  the  privilege  of  the  accused  alone,  which  he 
may  waive  at  pleasure.  No,  sir,  it  is  also  the  priv- 
ilege of  the  sovereign  States,  and  of  all  the  people 
of  the  country.  The  rule  of  the  Constitution  is,  as 
it  ought  to  be,  universal.  “The  trial  of  all  crimes 
shall  be  by  jury.”  This  is  the  original  text  of  the 
Constitution;  and  the  6th  article  of  the  amend- 
ments, far  from  limiting  its  extent,  secures  to  the  ac- 
cused not  the  right  to  a trial  by  jury,  which  he  en- 
joyed before,  but  the  further  right  to  a speedy  and 
public  trial.  “The  trial  of  all  crimes  shall  be  by 
jury.”  And  yet  this  bill  declares  that,  in  numerous 
cases,  requiring  the  attendance  of  witnesses  both  in 
behalf  of  the  prosecution  and  the  defendant,  and  the 
proof,  of  facts  on  which  the  whole  merits  of  the 
cause  may  depend,  the  trial  shall  be  before  a judge, 
at  his  chambers. # State  sovereignty,  State  jurisdic- 
tion over  crimes  committed  against  State  laws,  be- 
comes a thing  of  so  little  consequence,  that  nothing 
more  is  required  to  take  it  away  than  the  mandate 
of  a district  judge  of  the  United  States,  on  the  ap- 
plication of  a criminal  who  has  violated  these 
laws. 

This  district  judge  will  have  the  power  to  acquit 
the  accused,  and  discharge  him  forever.  But  the 
bill  does  not  enable  him  to  convict.  To  confer 
such  an  authority  would  be  too  absurd,  because  this 
would  involve  the  power  of  sentencing  a criminal, 
for  an  offence  committed  against  State  laws,  by  a 
Federal  judge.  We  are  not  yet  quite  ready  for  so 
barefaced  a usurpation.  He  can  only  acquit,  but 
cannot  convict.  He  can  determine  the  cause  finally 
in  favor  of  the  prisoner,  but  not  in  favor  of  the  sov- 
ereign State. 

But,  a’fhough  the  judge  can  neither  convict  nor 
sentence  under  this  bill,  yet  his  decision  to  remand 
the  defendant  to  the  State  jurisdiction  will  operate 
with  fearful  force  against  him.  This  decision  can- 
not be  pronounced  until  the  judge  has  satisfied  him- 
self that  the  defence  of  the  accused  is  unavailing. 
In  the  case  of  the  marshal  which  lhave  already  sup- 
posed, it  must  have  been  decided  that  he  had  exceed- 
ed the  authority  conferred  upon  him  by  the  laws  of 
the  United  States;  and,  therefore,  was  guilty  of  the 
crime  of  murder.  He  is  remanded  to  the  State 
courts,  then,  with  all  the  prejudices  from  this  de- 
cision resting  upon  his  head,  to  go  through  the  form 
of  trial,  in  order  that  he  may  be  sentenced  and  ex- 
ecuted under  State  authority. 

In  the  third  place,  this  bill  ought  not  to  pass,  even 
if  it  were  constitutional;  because  the  increase  of 
litigation,  the  delay,  the  expense,  and  the  inconve- 
nience under  it,  would  be  intolerable;  and,  in  many 
instances,  the  guilty  would  escape  altogether  from 
punishment. 

The  increase  of  litigation. — The  old  system  of 
the  fathers  of  the  Constitution,  which  we  now 
propose  to  change,  has  worked  admirably.  We 
have  had  but  very  few  writs  of  error,  in  crimi- 
nal cases,  from  the  Supreme  Court  to  State 
courts,  since  the  origin  of  the  Government.  I be- 
lieve there  have  been  but  two  reported.  There 
may  have  been  more;  but,  if  so,  I am  not  aware  of 
the  fact.  I refer  to  Cohens  vs.  the  Statq  of  Virginia, 
and  Worcester  vs.  the  State  of  Georgia.  At  all 
events,  such  cases  have  been  but  few  and  far  be 
tween.  And  what  is  the  reason!  It  is  not  because 
the  Constitution  and  laws  of  the  United  States 
have  not  been  frequently  interposed  in  the  defence 
of  criminals  in  State  courts.  Every  man  acquaint- 
ed with  the  administration  of  criminal  justice  must 
know  that  this  cannot  be  the  reason.  Many  provis- 


ions, both  of  the  Constitution  of  the  United  States 
and  of  acts  of  Congress,  might  be  enumerated, 
which  have  often  been  invoked  in  defence  of  such 
criminals.  And  yet  but  two  writs  of  error  in  such 
cases  have  been  prosecuted  in  the  Supreme  Court 
throughout  our  whole  history.  The  true  reason  is, 
because  the  State  courts,  whenever  the  accused 
has  appealed  to  the  Constitution,  the  laws,  or  the 
treaties  of  the  United  States,  have  answered  this 
appeal  in  such  a manner  as  to  satisfy  himself  and 
his  counsel  of  the  correctness  of  the  decision.  Un- 
der the  proposed  bill,  the  criminal  cases  brought  be- 
fore the  Federal  judges  will  be  very  numerous.  It 
is  an  invitation  to  litigation.  Under  the  advice  of 
his  counsel,  the  accused  will  use  every  means 
within  his  power  to  procure  his  acquittal.  This  is 
natural.  Whenever,  then,  a man  is  arrested  or  in- 
dicted for  a criminal  offence,  if  “any  color”  exists 
(to  use  the  language  of  the  bill)  under  which  he 
can  pretend  that  his  defence,  in  whole  or  in  part, 
rests  upon  the  Constitution,  a law,  or  a treaty  of  the 
United  States,  he  will  transfer  his  cause  to  a district 
judge  of  the  United  States.  Independently  of  his 
chance  of  escape  altogether,  this  will  insure  his 
safety  for  at  least  two  years. 

Let  me  state  how  this  delay  will  be  occasioned. 
A hearing  must  first  take  place  before  the  district 
judge,  at  such  time  as  will  suit  all  parties.  The  at- 
torney general  and  the  accused  must  often  bring 
their  witnesses  from  a great  distance.  The  con- 
venience of  the  judge  himself,  and  his  other  avoca- 
tions, must  be  consulted  as  to  the  time  of  the  hear- 
ing. After  he  shall  have  decided  on  the  habeas  cor- 
pus, the  case  will  then  only  have  fairly  commenced. 
Whether  the  decision  be  in  favor  ot  the  one  party 
or  the  other,  the  next  step  in  its  progress  is  an  ap- 
peal to  the  circuit  court.  In  several  of  the  States, 
I believe,  the  circuit  court  holds  but  one  session  in 
a yean  in  all  the  other  States,  there  are  but  two  ses- 
sions. After  this  appeal  shall  have  been  decided 
in  the  circuit  court,  either  party  may  then  appeal 
from  its  decision  to  the  Supreme  Court  of  the 
United  States,  which  sits  but  once  in  each  year; 
and  this  court  is  already  so  notoriously  encumbered 
with  business,  that  a considerable  time  must  elapse 
before  its  judgment  can  be  obtained.  It  will  be 
found  that,  to  go  the  whole  round  of  litigation 
marked  out  by  the  bill — first,  from  the  State  court 
to  the  district  judge;  second,  from  the  district  judge, 
to  the  circuit  court;  third,  from  the  circuit  court  to 
the  Supreme  Court;  and  fourth,  from  the  Supreme 
Court  back  again  to  the  State  court,  should  the 
cause  be  remanded — will  require,  at  the  very  least, 
a period  of  two  years.  And,  after  all J.lxis  delay,  in 
case  the  cause  be  sent  back,  the  prosecution  must 
then  commence  anew  before  the  State  tribunals. 
Instead  of  having  but  two  appeals  from  State  courts, 
in  criminal  cases,  as  within  the  past  fifty  years,  I 
venture  to  say  that  the  number  will  be  swelled  to 
hundreds  and  to  thousands,  within  the  succeeding 
half  century.  And  for  what  good  reason  do  you 
change  the  law?  If  the  accused  be  really  entitled 
to  protection  under  your  Constitution,  laws,  or  trea- 
ties, is  it  not  afforded  him  in  the  most  speedy  and 
effectual  manner  under  the  present  well-tried  sys- 
tem! He  is  tried  at  the  first — or,  at  the  latest,  at  the 
second — term  of  the  State  court  after  the  offence  has 
been  committed;  and  these  terms  are  held  four  times 
in  each  year.  Should  he  be  convicted,  if  he  deem 
himself  injured  by  any  decision  of  the  State  court, 
in  either  of  the  particulars  to  which  I have  referred, 
he  can  sue  out  a writ  of  error  from  the  Supreme 
Court  of  the  United  States,  and  obtain  the  redress 
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to  which  he  may  be  entitled,  at  the  first  term  ] 
thereafter.  All  unnecessary  delay  is  thus  avoided. 

But  the  expense  and  inconvenience  under  this 
bill  will  be  intolerable.  Whenever  you  attempt  to 
carry  the  jurisdiction  of  the  Federal  courts  into  the 
domestic  concerns  of  the  States,  you  produce  con- 
fusion worse  confounded,  and  prove,  by  the  practi- 
cal result,  that  these  courts  never  were  intended  for 
any  such  purpose.  There  is  but  one  district  judge 
within  the  State  of  Indiana.  The  same  may  be 
said  of  Mississippi,  and  other  States  of  large  territo- 
rial dimensions.  In  Pennsylvania  we  have  but 
two  district  judges.  In  many  cases,  the  attorney 
general  and  the  witnesses  must  travel  hundreds  of 
miles  to  reach  the  district  judge.  The  expense  and 
the  inconvenience  will  thus  become  intolerable.  In 
many  cases,  this  will  cause  an  escape  from  justice 
altogether.  Most  criminal  prosecutions  are  insti- 
tuted by  private  prosecutors;  and  the  attorney 
general  appears  before  the  State  court  merely  as 
the  law  officer  of  the  Government.  It  is  not  to  be 
expected  that  such  a prosecutor  would  consent  to 
ruin  himself,  and  incur  the  expense  of  travelling, 
with  his  witnesses,  from  one  end  of  a large  State 
to  the  other,  in  pursuit  of  the  accused  ; and,  in  such 
cases,  the  hearing  before  the  judge  will  often  be 
ex  •parte.  This  bill  will,  therefore,  often  screen  the 
guilty  from  punishment  altogether.  This  will 
probably  be  the  effect  in  all  cases,  except  those  in 
which  the  enormity  of  the  crime,  - or  the  intrinsic 
importance  of  the  principles  involved,  shall  pro- 
duce much  public  feeling,  and  excite  much  public 
interest. 

Sir,  a little  respectful  regard  ought  still  to  be  paid 
by  us  to  the  sovereign  States  of  this  Union.  They 
called  us  into  existence  ; and  we  ought  to  remem- 
ber our  own  origin.  We  ought  to  consider  their 
ancient  power  and  splendor;  and,  if  for  no  other 
reason,  at  least  from  the  memory  of  the  past,  we 
ought  not  now  to  deprive  them  of  the  power  of  try- 
ing offences  committed  against  their  own  laws.  Let 
them  proceed  in  their  own  humble  manner,  as  they 
have  heretofore  done,  to  try  such  causes;  and,  before 
these  causes  are  removed  to  the  Supreme  Court,  let 
their  judges  still  enjoy,  the  privilege  of  delivering 
opinions,  sustaining  the  rights  of  the  States  in  ques- 
tions arising  under  the  Constitution,  the  laws,  or 
treaties  of  -the  United  States.  Let  the  weight  of 
their  authority  and  arguments  be  still  felt  in  the 
Supreme  Court  of  the  United  States;  and  do  not 
send  these  important  questions  to  be  decided  cx  parte, 
as  they  often  will  be,  before  a district  judge,  at  his 
chambers. 

But,  iu  the  fourth  place,  if  it  were  constitutional 
to  pass  the  bill,  I would  not  vote  for  it,  on  a princi- 
ple of  national  honor.  Even  if  the  bill  were  expe- 
dient in  itself,  it  ought  never  to  become  a law  until 
after  some  atonement  shall  be  made  by  the  British 
Government  for  the  capture  of  the  Caroline. 

Now,  sir,  I desire  to  say  nothing  in  regard  to  the 
McLeod  case,  which  may  tend  to  aggravate  hostile 
feelings.  I sincerely  hope  that  the  special  embassy 
from  Great  Britain  maybe  the  means  of  preserving 
peace  and  restoring  friendship  between  the  two 
countries.  But  upon  the  question  of  the  Caroline 
1 consider  the  national  honor  to  be  deeply  staked  ; 
and,  in  the  present  state  of  that  question,  we  should 
do  no  more  than  we  have  already  done  to  propitiate 
the  British  Government.  In  what  position  do  we 
now  stand,  or  at  least  appear  to  stand,  before  the 
world!  Let  me  briefly  advert  to  the  circumstances. 
On  the  night  of  the  29th  December,  1837,  while  the 
steamer  Caroline  lay  moored  at  the  wharf  at 


| Schlosser,  under  the  protection  of  the  American 
flag,  an  attack  was  made  upon  her  by  subjects  of 
the  British  Government.  Our  territory  was  vio- 
lated ; murder  was  committed  upon  unarmed  men 
by  these  cowardly  and  cruel  wretches ; and  the 
captured  vessel  was  towed  out  into  the  current  of 
the  Niagara,  and,  regardless  alike  of  the  living 
and  the  dead,  was  swept  over  the  falls.  This  was 
an  act  of  the  most  barbarous  and  presumptuous 
character,  to  which  no  independent  nation  could 
patiently  subrriit  without  degradation  and  disgrace. 
We  appealed  to  the  British  Government  for  redress, 
but  appealed  in  vain.  No  answer  was  given  to  our 
complaint.  Almost  three  years  after  the  occur- 
rence, McLeod,  who  boasted  that  he  had  been  one 
of  the  captors  of  the  Caroline,  was  arrested  in 
the  State  of  New  York,  for  the  murder  of  the  un- 
fortunate Durfee.  The  British  n3ro?ernment  then 
interposed;  but  not  to  make  any  atonement  for  the 
violation  of  our  territory  and  murder  of  our  citi- 
zens. Far  from  it.  Mr.  Fox,  in  his  letter  to  Mr. 
Webster  of  the  12th  March,  1841,  justifies  the  hor- 
rible act,  demands  the  immediate  release  of  Mc- 
Leod, and  entreats  the  President  of  the  United 
States  to  take  into  his  most  serious  consideration 
what  must  ensue  in  case  the  demand  was  not  com- 
plied with.  He  held  out  a threat,  sir,  to  the  head 
of  this  nation.  But  I shall  do  no  more  at  present 
than  barely  allude  to  these  circumstances.  The 
Government  of  the  United  States  at  once  acceded 
to  the  demand  of  Mr.  Fox,  so  faras  they  could;  and, 
within  four  days  after  it  was  made,  admittedto  him 
that  the  detention  of  McLeod  was  wrong  ; that  he 
ought  to  be  released  without  trial  ; and  that  they 
would  most  cheerfully  surrender  him,  if  this  were 
in  their  power  ; — they  would  direct  a nolde  prosequi 
to  be  entered  at  once,  if  the  case  were  pending  in 
a Federal  court.  Everything  which  this  Govern- 
ment could  do,  to  propitiate  British  arrogance,  was 
done  upon  that  occasion,  and  done  promptly.  The 
previous  decision  of  Mr.  Van  Buren’s  administra- 
tion upon  the  same  subject  was  instantly  reversed. 
They  had  declared  to  Mr.  Fox  that  the  laws  of  the 
State  of  New  York  must  take  their  course,  and 
that  before  the  tribunals  of  that  State  McLeod  must 
be  tried  : but,  with  a haste  beyond  example,  every 
determination  of  their  predecessors  was  reversed 
by  the  present  Administration,  and  regret  was  ex- 
pressed that  the  prisoner  could  not  be  instantly  re- 
leased. How,  then,  stand  the  relations  between 
the  two  countries  at  the  present  moment,  in  regard 
to  this  case!  Have  we  not  done  every  thing  that 
we  could  to  propitiate  England!  Have  we  not  ad- 
mitted that  it  would  be  a violation  of  the  law  of  na- 
tions to  try  McLeod,  and  expressed  regret  that  he 
.could  not  be  surrendered!  On  our  part,  we  have 
conceded  every  thing,  and  done  every  thing  in  our 
power  to  satisfy  England;  while  England  has  done 
nothing  to  satisfy  us.  All  the  injury  and  injustice 
have  been  on  her  side,  and  all  the  submission  on 
ours.  And  shall  we  go  still  further,  while  the  blood 
of  Durfee  is  yet  unatoned  for  and  unavenged,  and 
-proceed  to  pass  this  bill— a bill  which,  I firmly  be- 
lieve, violates  the  Constitution— in  order  that  we 
may  deprive  State  courts  of  the  power  of  trying, 
and,  if  found  guilty,  of  punishing  such  crimes 
against  State  laws  as  that  for  which  McLeod  was 
indicted!  This  is  the  question  to  be  decided.  Now 
there  may  be  an  apology  in  the  Department  of  State 
from  the  British  Government  for  the  Caroline  out- 
rage, although  I do  no.t  believe  there  is:  but,  until  I 
know  that  they  have  made  some  satisfactory  atone- 
ment, even  if  the  power  to  pass  this_bill  were  clear, 
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and  its  general  policy  undoubted,  I,  for  one,  should 
not  at  this  time  give  it  my  vote.  We  have  already 
don  eevery  thing  on  our  part — more  than  the  British 
Government  could  reasonably  have  required.  Let 
them  now  take  the  initiative,  and  yield  us  satisfac- 
tion for  the  violation  of  our  territory  and  the  mur- 
der of  our  citizens  ; and  then,  and  not  till  then, 
would  I ever,  under  any  circumstances,  consent  to 
pass  such  a law  as  the  present,  for  the  protection  of 
iuture  McLeods  from  trial  and  punishment. 

Sir,  I believe,  as  confidently  as  I do  any  fact  of 
which  I have  not  positive  knowledge,  that  we  are 
indebted,  under  Providence,  for  the  peace  which 
we  now  enjoy,  to  the  great  ability,  the  integrity, 
and  firmness  of  the  supreme  court  of  the  State  of 
New  York.  If  they  had  discharged  McLeod  upon 
the  habeas  corpus,  and  he  had  been  surrendered  to 
the  British  Government,  then  that  Government 
must  have  promptly  made  atonement  for  the  cap- 
ture of  the  Caroline,  or  war — immediate  war — 
would  have  been  the  inevitable  consequence.  This 
they  would  not  have  done,  because  they  had  justi- 
fied this  outrage  in  the  very  letter  demanding  Mc- 
Leod. Under  such  circumstances,  the  spirit  of 
the  people  of  this  country  would  have  been  roused 
to  indignation,  and  they  would  have  arisen  in 
their  majesty  and  power  to  avenge  its  wrongs. 
Instead  of  th js  result,  (thanks  to  the  supreme  court 
of  New  York !)  McLeod  was  not  surrendered  on 
the  insolent  demand  of  Great  Britain;  but  he  has 
been  tried,  and  the  honor  of  the  country  has  thus 
been  sustained.  The  question  may  now  be  consid- 
ered as  in  equipoise  between  the  two  nations;  and 
the  people  of.  the  United  States  have  not  found  it 
necessary  to  insist  upon  war  for  the  purpose  of  pre- 
serving their  national  honor. 

Plad  McLeod  not  been  tried,  war  would  have 
been  inevitable,  even  from  the  terms  of  Mr.  Web- 
ster’s letter  of  the  24th  April,  1341,  which  was,  no 
doubt,  written  for  the  purpose  of  justifying  to  the 
American  people  all  that  had  previously  been  done 
upon  this  question  by  the  Administration. 

The  Senator  from  South  Carolina  [Mr.  Pres- 
ton] had  said,  on  a former  occasion,  that  if  “Fox 
threatened,  Webster  defied  back  again:”  and  this 
. he  did  “in  good  set  terms.”  “All  will  see  (says  the 
Secretary)  that  if  such  things  are  allowed  to  oc- 
cur, they  must  lead  to  bloody  and  exasperated  war.” 
“This  Republic  is  jealous  of  its  rights;  and,  among 
others,  and  most  especially,  of  the  right  of  the  ab- 
solute immunity  of  its  territory  against  aggression 
from  abroad;  and  these  rights  it  is  the  duly  and  de- 
termination of  this  Government  fully,  and  at  all 
times,  to  maintain.” 

Now,  if  McLeod  had  been  liberated  before  trial, 
upon  the  demand  of  the  British  Government,  it 
would  have  been  believed  by  the  whole  people  of 
the  United  States,  from  his  own  confessions,  that 
he  was  guilty  of  the  murder  with  which  he  was 
charged.  Instant  satisfaction  or  instant  war  would 
then  have  been  the  cry;  and  Mr.  Webster  himself, 
from  his  own  letter,  would  have  been  obliged  to 
yield  to  this  alternative. 

The  interposition  of  the  supreme  court  of  New 
York  made  it  a kind  of  drawn  battle  between  the 
two  countries.  It  afforded  a breathing  spell  to 
each;  and  the  attention  of  both  was  directed  to  the 
trial  of  McLeod  This  afforded  time,  and  suspend- 
ed all  hostile  operations  until  a change  took  place 
in  the  British  ministry.  This,  I most  sincerely  be- 
lieve, was  an  auspicious  evemt  for  the  peace  of  the 
two  nations.  I have  considerable  confidence  that 
the  present  British  ministry,  Tory  as  it  is,  will  settle 


the  questions  in  dispute  between  us.  Whatever 
may  be  the  character  of  their  internal  administra- 
tion, they  are  bold  men,  and  not  afraid  to  do  us  jus- 
tice. The  former  ministry,  which  was  in  power 
when  the  McLeod  question  was  first  agitated,  had 
not  the  cordial  support  of  either  of  the  great  parties 
of  that  country.  They  were  not  trusted,  either  by 
the  Tories  or  the  Radicals.  They  occupied  a middle 
ground,  and  retained  their  power  as  long  as  they 
did,  in  consequence  of  the  mutual  jealousy  of  these 
two  great  contending  parties.  With  this  ministry, 
“ it  was  good  God — good  devil.”  They  had  not  the 
independence  to  do  us  justice  against  popular  clam- 
or'. So  far  as  we  are  concerned,  give  me  a British 
administration  having  at  its  head  Sir  Robert  Peel 
and  the  Duke  of  Wellington,  infinitely  before  that 
of  my  Lord  Melbourne  and  Lord  Palmerston. 
Under  all  these  circumstances,  showing  not  only 
how  fortunate  it  has  proved  that  State  courts  pos- 
sess jurisdiction  over  such  offences  as  that  of 
McLeod,  but  that  no  atonement  has  yet  been 
made  (so  far  as  Congress  is  informed)  for  the  Car- 
oline outrage,  no  human  power  could  induce  me 
to  vote  for  such  a bill,  even  if  our  power  to  pass  it 
were  clear  as  the  light  of  day.  Let  us  know  some- 
thing more  of  the  state  of  the  negotiations  between 
the  two  countries,  in  regard  to  this  important  ques- 
tion; let  us  know  that  the  national  honor  has  been 
vindicated  and  maintained,  before  we  proceed  fur- 
ther to  appease  England,  by  changing  our  whole 
system  of  criminal  law,  as  it  was  established  by  the 
fathers  of  the  Constitution  themselves,  and  under 
which  we  have  prospered  for  more  than  half  a 
century. 

Having  now  proved,  as  I think  conclusively, 
that  even  if  we  had  the  power  to  pass  this  bill,  we 
ought  not  to  exercise  it,  I shall  attempt  to  prove, 
with  as  much  brevity  as  possible,  that  we  do  not 
possess  any  such  power.  And  here  permit  me  to 
say,  that  the  vote  upon  this  bill,  should  it  retain  its 
present  form,  will  be  a strict  party  vote.  I do  not 
mean  by  a party  vote,  on  the  present  occasion,  those 
ephemeral  parties  which  rise  and  sink  with  the 
ever-varying  occasions  that  call  them  into  being. 
I mean,  that  it  will  be  a party  vote  in  reference  to 
the  two  great  parties  which  have  existed  since  the 
origin  of  the  Government,  and  must  endure  until 
its  end.  It  will  be  a vote  on  which  will  be  arrayed, 
on  the  one  side,  all  those  Federalists  (if  you  choose 
the  name)  who  honestly  believe  that  the  powers  of 
the  Federal  Government  ought  to  be  extended  by  a 
liberal  construction  of  the  Constitution;  and,  on  the 
other  side,  those  friends  of  State  rights  who  believe, 
with  equal  honesty,  that  the  powers  of  this  Govern- 
ment are  already  too  great,  and  ought  to  be  confined 
within  the  limits  of  a strict  construction.  The 
Constitution  itself  gave  birth  to  these  two  great 
parties.  The  one  believed  that  the  power  of  the 
central  Government  was  too  feeble  to  restrain  the 
States  within  their  proper  orbits,  and  that  they 
would  “run  lawless  through  the  void;”  and  the 
other  believed  that  the  attraction  of  this  Govern- 
ment would  become  so  resistless  as  to  draw  the 
State  Governments  within  its  vortex,  and  thus  pro- 
duce consolidation.  In  order  to  increase  the  powers 
of  the  Federal  Government,  the  one  party  sought, 
by  ingenious  constructions,  to  engraft  upon  the  Con- 
stitution implied  powers,  at  war  both  with  its  letter 
and  its  spirit.  The  other  party  contended  that  the 
instrument  contained  a plain  grant  of  enumerated 
powers,  delineated  by  the  mighty  hand  of  the  people 
in  such  plain  and  legible  characters  that  it  required 
no  technical  constructions  to  reach  their  true  mean- 
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ing.  From  the  very  nature  of  such  an  enumera- 
tion of  powers,  all  those  were  withheld  which  had 
not  been  expressly  granted,  or  were  not  necessary, 
as  means,  to  carry  the  granted  powers  into  execu- 
tion. Besides,  one  of  the  amendments  to  the  Con- 
stitution expressly  declares,  in  the  spirit  of  wise 
jealousy  which  then  watched  over  the  rights  of  the 
States,  that  “the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to 
the  States,  are  reserved  to  the  States  respectively, 
or  to  the  people.”  It  was  a constitution  of  govern- 
ment for  the  masses,  and  was  designed  to  be  so 
plain  that  he  who  ran  might  read.  It  never  was 
intended  to  be  delivered  over  into  the  hands  of 
subtle  and  ingenious  lawyers,  who,  by  implication 
and  construction,  might  extract  from  it  powers  far 
more  dangerous  to  State  sovereignty  than  had  ever 
entered  into  the  conception  of  its  framers. 

Since  the  present  Whig  Administration  came 
into  power,  the  tendency  of  their  measures,  both 
legislative  and  executive,  has  been  fearfully  towards 
centralization.  I desire  to  speak  with  perfect  respect 
towards  my  Whig  friends  on  this  side  of  the  house; 
but  yet  the  truth,  in  my  opinion,  justifies  this  as- 
sertion. In  this  remark  I do  not  confine  myself 
to  Tyler  Whigs,  or  to  any  other  sort  of  Whigs, 
but  to  the  whole  Whig  party  together.  They 
have  made,  and  attempted  to  make,  longer  strides 
towards  consolidation,  within  the  brief  space  of  one 
short  year,  than  we  had  ever  witnessed  before,  since 
the  commencement  of  the  present  century.  Sir, 
within  this  brief  space  we  have  had  two  attempts 
on  the  part  of  Congress  to  establish  a national  bank; 
and  each  of  them  of  such  a character  that,  had  suc- 
cess followed  the  effort,  the  Federal  Government 
would  have  been  indissolubly  united  with  the 
money-power  of  the  country,  and  the  Federal  Ex- 
ecutive could  have  wielded  this  vast  influence  to 
accomplish  its  own  purposes.  I yield  to  the  Presi- 
dent all  praise  for  his  vetoes  of  these  two  bank  bills; 
but  he  has  involved  himself  in  the  same  predica- 
ment with  the  other  Whigs  by  recommending  to 
Congress  the  establishment  of  a great  exchequer 
Government  ban k.  The  plan  for  such  a bank  pro- 
posed by  the  Secretary  of  the  Treasury  is,  in  my 
opinion,  more  centralizing,  more  dangerous  to 
liberty,  and  better  calculated,  if  this  be  possible, 
to  increase  the  influence  of  the  Executive,  than 
either  of  the  bank  bills  which  he  vetoed.  Within 
this  brief  period,  the  bill  to  distribute  the  proceeds 
of  the  public  lands  among  the  several  States  has 
become  a law, — a law  converting  these  States  into 
mere  stipendiaries  on  the  General  Government,  and 
sinking  them  to  the  level  of  corporations,  depend- 
ent upon  Congress  for  their  daily  bread.  Since  the 
present  Administration  came  into  power,  we  have 
also  enacted  a bankrupt  law — and  such  a law! — 
which  places  the  relation  of  debtor  and  creditor, 
throughout  the  several  States,  under  the  jurisdiction 
of  the  Federal  courts,  and  deprives  these  States  of  the 
power  to  regulate  this  important  domestic  subject 
according  to  their  own  laws.  I have  recently  seen 
a decision  of  Judge  Story,  in  a newspaper,  by  which 
the  attachment  laws  of  Massachusetts  are  declared 
to  be  prostrated  under  our  bankrupt  system. 

We  have  also  witnessed  a solemn  declaration  by 
the  President,  that  the  sovereign  people  of  a State 
cannot,  without  the  consent  of  the  existing  authori- 
ties, change  their  constitution  of  government;  and 
if  they  should  attempt  to  exercise  this  sacred  and 
inalienable  right,  which  was  sanctified  by  the  dec- 
laration of  independence,  and  the  example  of  the 
old  Stales  of  this  Union,  that  this  would  present  a 


case  of  domestic  violence,  in  the  language  of  the 
Constitution  of  the  United  States,  which  would  jus- 
tify him  in  putting  it  down  by  force  of  arms.  This 
would  be  to  suppress  an  insurrection  of  the  people 
against  themselves,  and  to  make  war  upon  them 
for  attempting  to  deprive  their  own  servants  of  un- 
just powers  and  privileges  in  a peaceable  and  con- 
stitutional manner,  unless  the  previous  permission 
of  these  very  servants  were  first  obtained. 

Again:  we  have  received  a bill  from  the  House, 
which  has  just  been  referred  to  a committee  of  the 
Senate,  prescribing,  for  the  first  time  in  our  history, 
the  manner  in  which  the  Legislatures  of  ihe  sove- 
reign States  of  the  Union  shall  district  their  own 
territory  for  the  election  of  their  own  Representa- 
tives to  Congress.  This  most  important  question, 
vitally  identified  with  State  sovereignty,  has  thus 
been  taken  under  the  control  of  the  Federal  Gov- 
ernment. But,  above  all,  and  over  all,  we  have  the 
bill  before  us,  which,  should  it  ever  become  a law, 
will  essentially  impair  the  right  of  the  sovereign 
States  to  define  and  punish  crimes  committed  against 
their  own  laws,  and  within  their  own  territory;  and 
transfer  the  trial  ,of  these  crimes  to  the  district 
judges  of  the  United  States,  sitting  at  their  cham- 
bers, and  deciding  both  the  law  and  the  fact,  with- 
out the  agency  of  a jury.  No  doubt  my  Whig 
friends  believe  this  to  be  the  true  policy  of  the  coun- 
try; but  it  is,  nevertheless,  a startling  fact,  that  more 
measures  directly  tending  towards  a consolidation 
of  all  political  power  in  the  Federal  Government 
have  been  originated  during  the  brief  period  ol  the 
present  Administration,  than  we  had  ever  witness- 
ed before,  since  the  great  civil  revolution  of  1800.3 
Mr.  President,  there  has  been  no  period  when 
the  enemies  of  our  institutions  abroad  have  been 
inspired  with  brighter  hopes  than  at  the  present 
moment.  And  here  permit  me  to  refer  to  an  article 
in  the  Foreign  Quarterly  Review  of  January  last, 
for  the  purpose  of  showing  that  the  friends  of  cen- 
tralization view  the  present  aspect  of  our  affairs 
with  unsuppressed  delight.  The  writer  congratu- 
lates himself  “that  the  growing  importance  of  the 
monarchical  party,  and  the  consequently  natural 
leaning  to  what  was«the  parent  State”  in  our  coun- 
try, would  be  a guaranty  against  war  between  th? 
two  nations.  The  McLeod  affair,  in  his  opinion, 
“has  demonstrated  the  absurdity  of  separate  and 
independent  governments  in  the  different  States.” 
The  remedy  for  this  is  pronounced  to  be  centraliza- 
tion; which,  says  the  writer,  “will  be  the  first  decided 
step  towards  monarchy.  Let  the  people  of  the 
United  States  once  feel  the  benefits  of  centraliza- 
tion, and  they  will  also  feel  that  centralization, 
without  monarchy,  has  inconveniences  which  it 
would  be  desirable  to  remove.”  “Our  opinion  is, 
that  fifty  years — perhaps  twenty — will  not  pass  over 
without  a monarchy;  but  that  it  will,  in  the  first  in- 
stance, be  rather  the  semblance  than  the  reality  of 
monarchy;  that,  by  degrees,  however,  America  will 
settle  down  into  a sober  monarchical,  and  at  the 
same  time  constitutional,  State.” 

And  all  this  arises  from  the  fact  that  Mr.  Web- 
ster was  not  able  to  take  McLeod  from  Ihe  custody 
of  the  supreme  court  of  New  York,  and  surrender 
him,  without  trial,  to  the  British  Government.  The 
States  are,  therefore,  to  be  deprived  of  the  jurisdic- 
tion over  crimes  committed  within  their  own  terri- 
tory, and  centralization  is  to  be  thus  effected.  This 
bill,  however  unintentionally,  comes  precisely  with- 
in the  range  of  the  foreign  reviewer’s  prediction. 
But  there  is  another  instructive  passage  in  this 
Review,  which  I ought  not  to  omit.  It  is  as  follows: 
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“We  have  heard  well-informed  Americans  (and,  amongst 
them,  more  than  one  diplomatist  at  foreign  courts)  declare  that 
the  evils  of  the  present  system  are  so  strongly  felt,  that  mon- 
archy is  practicable,  even  without  the  intermediate  step  of  cen- 
tralization. 

I wish  we  had  such  foreign  diplomatists  before 
the  Senate  in  executive  session.  I think  we  should 
make  short  work  with  them.  If  any  such  exist, 
they  must  be  men  who  have  lived  so  long  abroad 
as  to  have  forgotten  the  charms  of  liberty  in  the 
splendors  of  a monarchy,  nourished  by  the  toils 
and  groans  of  subject  millions.  Never  was  there 
a period  when  we  ought  to  recur  with  more  heart- 
felt devotion  to  the  republican  principles  of  our  an- 
cestors, and  derive  instruction  from  this  pure  foun- 
tain. Events  are  now  in  progress,  u liich  render 
such  a recurrence  even  more  necessary  than  those 
which  existed  at  the  date  of  the  famous  Virginia 
resolutions  of  1798.  I shall  read  one  of  these  to 
the  Senate,  as  strictly  applicable  to  the  present 
times.  It  is  as  follows: 

'•Resolved,  That  this  General  Assembly  doth  also  express 
its  deep  regret  that  a spirit  has,  in  sundry  instances,  been  mani- 
fested by  the  Federal  Government  to  enlarge  its  powers  by 
forced  constructions  of  th  ■ constitutional  charter  which  defines 
them;  and  that  indications  have  appeared  of  a design  to  ex- 
pound certain  general  phrases  (which,  having  been  copied  from 
tile  very  limited  grant  of  powers  in  the  former  articles  of  con- 
federation, were  the  less  liable  to  be  misconstrued)  so  as  to  de- 
stroy the  meaning  and  effect  of  the  particular  enumeration 
which  necessarily  explains  and  limits  the  geneial  phrases,  and 
so  as  to  consolidate  the  States  by  tlegrees  into  one  sovereignly, 
the  obvious  ten  lency  and  inevitable  lesnlt  of  which  would  be 
to  transform  the  present  republican  system  of  ihe  United  States 
into  an  absolute,  or,  at  best,  a mixed  monarchy. v 

Let  us,  then,  under  the  influence  of  this  revered 
authority,  proceed  to  discuss  the  constitutional 
questions  involved  in  the  present  bill. 

And  I shall,  in  the  first  place,  contend  that  we  do 
not  possess  the  power  to  pass  this  bill,  because  the 
Constitution  does  not  authorize  Congress  to  deprive 
the  States  of  jurisdiction  over  the  trial  and  punish- 
ment of  crimes  committed  against  their  own  laws, 
and  to  transfer  the  trial  and  punishment  of  these 
crimes  from  the  Stale  into  the  Federal  courts.  And 
here  permit  me  to  ask,  what  would  have  been 
thought  by  the  men  who  framed  the  Constitution,  if 
any  member  of  the  convention  had  predicted  that 
a serious  attempt  would  be  made  in  Congress  to 
deprive  the  States  of  jurisdiction  over  crimes 
against  their  own  laws,  whenever  the  accused 
should  allege  that  the  criminal  act  was  committed 
under  color  of  Federal  authority'?  What  would 
then  have  been  said  of  such  a prediction!  It  would 
have  been  considered  as  the  idle  dream  of  some 
jealous  Slate-rights  enthusiast.  It  might  have  been 
asked,  have  not  the  States  always  tried  and  pun- 
ished crimes  against  their  own  laws,  as  an  essen- 
tial element  of  self-protection?  and  where  is  the 
clause  in  the  Constitution  which  deprives  them  of 
this  sovereign  power,  or  delegates  it  to  the  United 
States?  I now  demand  of  the  advocates  of  this 
bill,  where  is  any  such  clause  to  be  found?  From  the 
very  nature  of  the  two  Governments,  State  and 
Federal — from  the  essential  elements  of  their  sepa- 
rate existence,  it  is  impossible  that  crimes  com- 
mitted against  the  one  sh  ill  be  tried  and  punished 
by  the  courts  of  the  other.  Can  a Federal  judge, 
in  a Federal  court,  pronounce  sentence  of  death 
against  a criminal  for  murder,  in  violation  of  State 
laws?  Could  the  President  pardon  the  murderer? 
No,  sir,  no:  this  will  not,  cannot,  be  pretended.  It 
is  absurd  to  contend  that  you  can  deprive  the  States 
of  their  right  to  try  the  criminal,  when  they  alone 
can  punish  or  pardon  the  crime.  The  power  to 
punish  or  pardon  necessarily  involves  the  power  to 


try.  The  two  things  are,  in  their  nature,  insepara- 
ble. They  cannot  be  divided. 

When  the  Constitution  was  framed,  the  ingenious 
device  had  never  been  conceived  of  splitting  up 
and  dividing  the  same  criminal  prosecution,  by  con- 
ferring on  the  district  judge  of  the  United  States 
the  power,  in  the  first  instance,  of  trying  and  ac- 
quitting the  accused;  but,  if  he  could  not  be  acquit- 
ted, then  the  power  of  remanding  him  to  the  State 
courts  for  conviction  and  punishment.  From  the 
very  beginning,  the  State  courts  have  always  exer- 
cised, exclusively,  the  sovereign  power  of  trying,  as 
well  as  of  punishing,  all  offences  of  a criminal  na- 
ture committed  against  their  own  laws.  I ask  again, 
what  constitutional  provision  has  deprived  them 
of  this  elementary  power?  Where  is  the  clause 
which  will  enable  you  to  arrest  the  jurisdiction  of 
a State  court  in  criminal  cases,  at  the  very  thresh- 
old, after  it  has  once  constitutionally  attached,  and 
transfer  the  trial  of  the  accused,  either  for  ac- 
quittal or  conviction,  to  a Federal  judge?  Even 
Judge  Story  himself  says  it  cannot  be  done.  In 
the  case  of  Martin  vs.  Hunter’s  lessee,  (3  Con- 
densed Reports,  592,)  he  asks:  “Suppose  an  indict- 
ment for  a crime  in  a State  court,  and  the  defend- 
ant shall  allege,  in  his  defence,  that  the  crime  was 
created  By  an  ex  post  facto  act  of  the  State:  must 
not  the  Slate  court,  in  the  exercise  of  a jurisdiction 
which  has  already  rightfully  attached,  have  a right 
to  pro?wunce  on  the  validity  and  sufficiency  of  the 
defence?" 

In  the  opinion  of  the  same  learned  judge,  in  the 
same  case,  (page  597,)  the  difficulty  of  removing  a 
criminal  case  from  a State  to  a Federal  court,  be- 
fore trial,  is  admitted  to  be  insurmountable.  And 
why?  Because  you  could  not  enforce  a rule  against 
a sovereign  State  to  appear  for  trial  before  a Fed- 
eral judge.  After  trial  and  judgment,  the  Supreme 
court  can  act  upon  the  record  of  the  State  court,  as 
it  has  always  done — not  upon  the  State  itself — by 
bringing  this  record  before  them  on  a writ  of  er- 
ror. In  speaking  upon  this  subject,  Judge  Story 
uses  the  following  language:  “The  remedy,  too,  of 
removal  of  sails  [before  judgment]  would  be  utter- 
ly inadequate  to  the  purposes  of  the  Constitution, 
if  Jt  could  only  act  on  the  parties,  and  not  upon  the 
State  courts.  In  respect  to  criminal  prosecutions, 
the  difficulty  seems  admitted  to  he  insurmountable; 
and,  in  respect  to  civil  suits,  there  would,  in  many 
cases,  be  rights  without  corresponding  remedies.  If 
State  courts  should  deny  the  constitutionality  of  the 
authority  to  remove  suits  from  their  cognizance, 
in  what  manner  could  they  be  compelled  to  relin- 
quish the  jurisdiction?  In  respect  to  criminal  cases, 
there  would  at  once  be  an  end  of  all  control,  and  the 
State  decisions  would  be  paramount  to  the  Consti- 
tution.” 

It  is  palpable  as  light  that  the  Federal  courts  can- 
not try  an  offence  which  they  cannot  punish.  They 
cannot  try  an  offence  which  th£  President  cannot 
phrdon.  The  Senator  from  Georgia,  I feel  confi- 
dent, will  never  contend  that  we  possess  the  power, 
under  the  Constitution,  to  enable  these  courts  to 
c nvict  and  punish  lor  crimes  committed  against 
the  States;  and  if  he  cannot  establish  this  proposi- 
tion, he  must  abandon  the  whole  argument.  You 
are  not  permitted  to  accomplish  indirectly  that 
which  you  cannot  do  directly. 

This  bill  has  not  attempted  to  remove  the  punish- 
ment of  the  crjme  into  the  Federal  courts.  This 
would  have  been  too  monstrous.  It  has  done,  how- 
ever, that  which  will  be  far  more  insulting  to  State 
sovereignty.  It,  in  effect,  declares  that  we  cannot 
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intrust  the  trial  of  the  offence  in  the  first  instance  to  a 
court  and  jury  of  the  State;  and  therefore  a Fed- 
eral judge,  without  the  intervention  of  a jury,  shall, 
at  the  threshold,  examine  into  the  merits  of  the 
cause,  and  acquit  the  prisoner  if  he  thinks  proper. 
Meanwhile  the  indictment  and  record  are  left  be- 
hind in  the  State  court,  and  the  prisoner  alone  is 
removed  upon  the  habeas  corpus.  Imagine  the 
chief  justice  of  Pennsylvania  calling  over  the 
criminal  list,  and  continuing  the  trial  of  such  an  in- 
dictment from  term  to  term,  until  it  shall  be  ascer- 
tained whether  the  district  judge  will  acquit  the 
prisoner.  The  Federal  judge  will,  under  this  bill, 
possess  the  power  of  acquittal;  but  no  Congress  will 
ever  attempt  to  confer  upon  him  that  of  conviction. 
If  he  acquits,  it  will  be  marked  upon  the  record 
of  the  State  court,  that  a “final  judgment  of  dis- 
charge” has  been  rendered  by  the  Federal  judge; 
and  there  the  matter  will  end.  If  he  remands  the 
defendant,  then  the  State  courts  will  be  graciously 
permitted  to  convict  and  hang  him,  if  they  think 
proper. 

Sir,  such  a bill,  if  you  can  enact  it  into  a law,  will 
produce  collision— dangerous  collision — between  the 
Federal  and  State  authorities;  and  you  will  have  to 
enforce  the  mandates  of  the  district  judge  by  the 
armed  power  of  the.  Executive.  There  are  cases 
in  which  the  States  will  not  patiently  submit  to  be 
stripped  of  their  inherent  jurisdiction  over  crimi- 
nals. I have  already  adverted  to  one  of  this  de- 
scription. Let  me  present  the  case  in  another  as- 
ect. 

I shall  contend,  in  the  second  place,  that  no  crim- 
inal case  over  which  the  States  had  exclusive  juris- 
diction before  the  existence  of  the  Constitution,  and 
which  must  now  originate  in  the  courts  of  the  States, 
can  be  removed  to  the  Supreme  Court  of  the  United 
States,  either  directly  or  indirectly,  in  whole  or  in 
part,  until  final  judgment  has  been  rendered;  be- 
cause over  such  cases-  the  Supreme  Court  can  only 
exercise  appellate  jurisdiction.  That  such  a cause 
cannot  be  directly  removed  from  the  State  court  to 
the  Supreme  Court,  is  too  clear  to  require  argu- 
ment. The  Supreme  Court,  under  the  Constitution, 
can  exercise  no  original  jurisdiction  whatever,  ex- 
cept in  cases  “affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a St*ate 
shall  be  a party.”  In  all  other  cases,  embracing 
those  “arising  under  this  Constitution,  the  laws  of 
the  United  States,  and  the  treaties  made  or  which 
shall  be  made  under  their  authority,”  its  jurisdic- 
tion must  be  appellate.  I presume  it  will  not  be  at- 
tempted, on  the  present  occasion,  to  obliterate  the 
broad  line  of  distinction  which  the  Constitution  has, 
for  the  wisest  purposes,  drawn  between  original 
and  appellate  jurisdiction,  by  contending  that  appel- 
late jurisdiction  has  any  other  meaning  than  its 
well-known  and  popular  signification — which  is,  the 
power  of  a superior  court  to  affirm  or  reverse  some 
final  judgment  or  decree  rendered  by  an  inferior 
court.  To  place  any  other  construction  upon  these 
terms,  would  be,  in  effect,  to  give  to  the  Supreme 
Court  original  jurisdiction  in  all  cases  whatever 
under  the  Constitution,  by  removing  causes  from 
inferior  courts  immediately  after  their  commence- 
ment, and  before  the  inferior  court  had  made  any 
decision  which  could  be  reviewed.  The  framers  of 
the  Constitution  most  certainly  never  had  any  such 
intention  when  they  so  carefully  distinguished  be- 
tween the  original  and  appellate  jurisdiction  of  the 
Supreme  Court.  And  that  court  has  decided  that 
Congress  cannot  confer  on  it  any  other  or  further 
original  jurisdiction  than  what  has  been  expressly 


granted  by  the  Constitution.  (3  Story’s  Commen- 
taries, page  573.) 

This  bill  is  an  attempt  to  do  that  indirectly,  which 
has  been  expressly  forbidden  to  be  done  directly.  If 
an  individual  were  bound  over  to  appear  before  the 
district  or  circuit  court  of  the  United  States  for  an 
offence  appropriately  within  its  jurisdiction,  it  is 
very  certain  that  Congress  could  not  confer  upon 
the  Supreme  Court  the  power  to  remove  this  cause, 
before  trial,  from  the  inferior  court,  and  to  try  it 
themselves.  And  why!  Because  such  a proceed- 
ing would  be  the  exercise  of  original  jurisdiction, 
which  the  Constitution  forbids.  It  is  equally  clear, 
for  a similar  reason,  that  no  writ  of  habeas  corpus 
could  issue  directly  from  the  Supreme  Court  to  the 
court  of  any  State,  to  remove  a criminal  prosecu- 
tion before  trial.  But  the  present  bill  attempts  to 
evade  the  Constitution,  and  to  accomplish  the  same 
object  in  a circuitous  manner.  And  how  is  this  to 
be  done!  In  the  first  place,  the  cause  is  sent  from 
the  State  court,  before  its  trial,  to  a district  judge  of 
the  United  States;  and  from  his  decision  an  appeal 
is  granted  to  the  circuit  court;  and  from  thence, 
by  a second  appeal,  it  finally  reaches  the  Supreme 
Court.  Now,  although  this  may  be  the  exercise  of 
appellate  jurisdiction,  so  far  as  the  circuit  court  of 
the  United  States  is  concerned,  yet  it  is  clearly  the 
exercise  of  original  jurisdiction  in  regard  to  the 
State  court  from  which  the  cause  was  first  re- 
moved. And  why!  Because  that  court  has  never 
tried  the  cause,  and  has  never  rendered  any  judg- 
ment. nor  performed  any  judicial  act  from  which 
an  appeal  could  be  taken.  The  Supreme  Court 
will,  in  fact,  by  means  of  this  ingenious  device, 
assume  original  jurisdiction  over  the  cause,  which 
commenced  in  the  State  court,  and  finally  decide 
it.  No,  sir;  no.  This  can  never  be  done,  without 
at  least  violating  the  spirit  of  the  Constitution.  The 
State  court  must  first  have  spent  its  authority  in  the 
trial  and  conviction  of  the  accused,  before  an  appeal 
can  be  taken,  either  directly  or  indirectly,  into  the 
Supreme  Court,  by  the  perversion  of  the  writ  of 
habeas  corpus , or  in  any  other  manner. 

In  the  third  place,  let  us  now  come  to  the  cases 
similar  to  that  of  McLeod,  for  which  this  bill  pro- 
vides; and  I shall  contend  that,  in  regard  to  them, 
there  is  not  even  a decent  pretext,  under  the  Con- 
stitution, for  conferring  upon  the  Federal  judiciary, 
whether  supreme  or  subordinate,  any  jurisdiction 
whatever,  either  original  or  appellate,  over  such 
cases.  To  confer  such  a jurisdiction  over  all  cases 
which  may  arise  in  the  State  courts  involving  the 
law  of  nations,  or  the  order  of  a foreign  sovereign, 
would  be  a mere  palpable  interpolation  of  the  Con- 
stitution. This  is  strong  language;  but,  in  my 
opinion,  it  is  strictly  true.  Whence  does  the  Sena- 
tor derive  this  power!  The  enumeration  of  the 
grants  of  judicial  power,  under  the  Constitution,  is 
plain  and  explicit.  So  far  as  it  can  by  possibility 
relate  to  the  present  subject,  it  is  expressly  confined 
to  three  classes  of  cases:  first,  those  “arising  under 
the  Constitution;”  second,  those  “arising  under  the 
laws  of  the  United  States;”  and,  third,  those  “aris- 
ing under  the  treaties  made,  or  which  shall  be 
made,  under  their  authority.”  But  it  is  now  pro- 
posed to  interpolate  two  other  classes  of  cases, 
namely:  fourth,  those  arising  under  the  law  of  na- 
tions; and,  fifth,  those  arising  under  the  order  of  a 
foreign  sovereign.  This  would  be  to  make  a new 
constitution,  not  to  interpret  an  old  one.  By  what 
process  of  reasoning  can  it  be  shown  that  the  au- 
thority of  the  Federal  courts  may  be  extended  to 
cases  arising  under  the  law  of  nations,  and  under 
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the  order  of  a foreign  sovereign,  and  that  these 
two  new  sources  of  power  shall  be  added  to  the 
three  old  ones  enumerated  in  the  text  of  the  Consti- 
tution'? What  is  the  argument  to  which  the  Sena- 
tor from  Georgia  is  driven,  in  order  to  maintain  this 
manifest  interpolation  of  the  Constitution?  He 
asks,  is  not  the  law  of  nations  a part  of  the  law  of 
the  United  States?  I answer,  yes;  most  assuredly  it 
is.  The  United  States  would  not  be  a member  of 
the  family  of  civilized  nations  if  we  were  not  bound 
by  the  obligations  of  the  law  of  nations.  I ask  the 
Senator,  in  turn,  is  not  the  law  of  nations  as  much 
a part  of  the  law  of  the  State  of  New  York  as  it  is 
of  the  United  States?  To  deny  this,  would  be  to 
exclude  New  York  from  the  pale  of  civilization 
altogether.  To  what,  then,  does  the  Senator’s  ar- 
gument amount?  To  nothing  more  nor  less  than 
this:  that  whenever  the  merits  of  a case  on  trial  be- 
fore any  Federal  court  involve  questions  under  the 
law  of  nations,  these  questions  will  be  decided  by 
that  law;  and,  in  like  manner,  whenever  questions 
arise  in  State  courts,  of  a similar  character,  the  law 
of  nations  must  equally  guide  State  judges  in  their 
decision.  But  this  is  far  from  the  position  which 
the  Senator  is  bound  to  sustain,  in  order  to  main- 
tain his  argument.  He  must  prove  that  in  all 
cases,  civil  and  criminal,  in  whicn  the  State  courts, 
under  all  other  aspects,  would  have  exclusive  juris- 
diction over  the  cause,  they  might  be  deprived  of  it 
the  very  moment  it  presented  any  question  under 
the  law  of  nations;  and  the  cause  might  then  be 
transferred  to  the  Federal  courts.  This  would,  in- 
deed, be  an  herculean  task.  It  can  never  be  per- 
formed whilst  the  judicial  power  of  the  United 
States  shall  be  confined  to  cases  arising  under  the 
Constitution,  the  laws,  (which  it  will  not  be  denied 
mean  the  acts  of  Congress,)  and  the  treaties. 

I would  ask  the  Senator,  are  not  the  laws  of  the 
several  States  as  much  a part  of  the  law  of  the 
United  States,  as  is  the  law  of  nations?  and  are 
not  Federal  judges  equally  bound  to  apply  these  State 
laws  in  the  decision  of  all  causes  constitutionally 
brought  before  them,  to  which  they  properly  relate? 
None  will  deny  this  proposition.  The  Senator 
might  then  contend,  with  precisely  the  same  pro- 
priety,that  we  might  confer  upon  the  Federal  courts 
jurisdiction  over  all  cases  arising  under  State  laws; 
because  the  law  of  nations  is  no  more  a part  of  the 
code  of  the  United  States,  than  are  the  laws  of  the 
States.  Again:  the  laws  of  foreign  countries  are 
administered  by  State  courts,  when  actions  are 
brought  to  enforce  contracts  made  in  those  coun- 
tries; and  so  they  are,  under  similar  circumstances, 
in  the  courts  of  the  United  States.  As  well  might 
the  Senator  contend  that  all  such  cases  arising  in 
the  State  courts  might  be  transferred  to  the  Federal 
judiciary.  Whenever  you  depart  from  the  plain  lan- 
guage of  the  Constitution,  you  involve  yourself  in 
a labyrinth  of  difficulties.  We  might  proceed  still 
further,  and  say  that  the  common  law  of  England 
is  the  rule  of  decision  in  the  courts  of  the  United 
States,  in  all  cases  to  which  fi  applies;  and  so  it  is 
equally  in  the  State  courts;  and  that,  therefore,  all 
such  cases  arising  in  the  State  courts,  to  be  decided 
by  the  rules  of  the  common  .aw,  might  be  removed, 
in  the  first  instance,  to  be  tried,  or,  after  final  judg- 
ment, to  be  affirmed  or  reversed,  by  the  Federal  judi- 
ciary. 

The  true  rule  is,  that  in  all  cases,  properly  cog- 
nisable before  the  Federal  courts  under  the  Con- 
stitution, wherever  it  is  proper  to  apply  the  law  of 
nations  as  a rule  of  decision,  they  have  the  power  to 
do  so;  but  no  further.  For  example:  this  may  be 


done,  whenever  a treaty  is  to  be  construed — when- 
ever a question  arises  affecting  public  ministers,  in 
cases  of  admiralty  and  maritime  jurisdiction,  and 
in  the  trial  of  piracy  and  other  offences  against  the 
law  of  nations.  But  where  the  crime  committed  is 
against  the  laws  of  one  of  the  States,  and  not  against 
the  law  of  nations;  and,  in  thedefence,  some  principle 
of  the  law  of  nations  is  incidentally  involved,  which 
does  not  invblve  the  construction  of  a treaty,  or  of 
any  other  grant  of  power  in  the  Constitution,  then 
the  jurisdiction  over  this  offence  must  forever  re- 
main with  the  States.  Such  was  the  case  of  Mc- 
Leod. The  alleged  murder  was  committed  against 
the  laws  of  New  York;  and  under  these  laws  alone 
could  it  be  punished.  The  defence  was,  that  the 
capture  of  the  Caroline  was  an  act  of  war  on  the 
part  of  Great  Britain  against  the  United  States,  and 
that  those  engaged  in  it  were  protected  under  the 
laws  of  war.  This  would  have  been  a valid  de- 
fence, if  war  had  existed  between  the  two  countries. 
The  supreme  court  of  New  York  decided — and 
most  justly  decided — that,  in  point  of  fact,  war  did 
not  exist;  and,  therefore,  they  tried  McLeod.  No 
question  here  arose,  either  under  the  Constitution, 
a treaty,  or  act  of  Congress;  and,  therefore,  the 
case  could  not,  under  the  Constitution,  have  been 
transferred  to  the  courts  of  the  United  States. 

But  the  Senator,  in  the  second  place,  proceeds 
still  further,  and  contends  that  the  Federal  Govern- 
ment has  exclusive  jurisdiction  over  the  foreign  re- 
lations of  the  country;  that  the  judicial  powers  of 
the  Government  are  commensurate  with  its  duties  ; 
that  it  is  a constitutional  duty  to  protect  foreigners  ; 
that  this  duty  is  innate  in  the  Constitution;  and 
that,  therefore,  Congress  possess  the  power  to  pass 
this  bill  for  the  protection  of  foreigners.  I believe 
I have  stated  his  argument  fairly.  And  what  is  it, 
but  the  exploded  doctrine  of  “ the  general  welfare  ” 
revived  ? If  this  argument  be  well  founded,  it 
would  justify  a construction  of  the  Constitution, 
under  which  Congress  may  assume  to  itself  the 
power  to  pass  all  laws  which,  in  their  opinion,  may 
promote  the  general  welfare.  The  enumeration  of 
specific  powers  would  mean  nothing,  and  we  are 
at  once  converted  into  a consolidated  Government. 

If  we  were  now  about  to  form  a new  constitution, 
then  such  arguments  might  have  some  effect.  It 
might  then  be  contended  that  a clause  ought  to  be 
inserted,  conferring  on  the  Federal  judiciary  the 
trial  and  punishment  of  all  crimes  committed  by 
any  foreigner  against  the  laws  of  the  several  States. 
But,  unfortunately  for  the  Senator’s  argument,  we 
are  now  about  to  expound  an  old  written  constitu- 
tion, not  to  frame  a new  one.  My  answer  to  it, 
therefore,  is — this  Government  has  precisely  the 
powers  over  our  foreign  relations  enumerated  in 
the  Constitution,  and  no  more ; and  the  Federal 
judiciary  possesses  precisely  the  powers  granted  to  it 
by  the  Constitution,  and  no  more.  We  have  the 
power  to  conclude  treaties — to  send  and  receive 
public  ministers — to  make  war,  and  to  make  peace 
, — and  to  regulate  foreign  commerce.  These  powers 
are,  as  they  ought  to  have  been,  extensive.  These 
enumerated  powers  have  all  been  granted  ; and 
whatever  has  not  been  specifically  granted,  (to  use 
the  language  of  the  Constitution,)  “ is  reserved  to 
the  States  respectively,  or  the  people.”  And  where, 
I ask,  has  the  power  been  granted  to  the  Federal 
courts  to  try  and  punish  murder  and  other  crimes 
committed  by  foreigners  against  the  laws  of  the 
States?  Such  a power  never  was  granted;  and, 
even  if  the  attempt  had  been  made  to  obtain  it,  never 
‘ would  have  been  granted  by  the  States. 
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That  any  such  power  has  been  expressly  delega- 
ted, has  not  been  pretended — cannot  be  pretended. 
From  what  express  power,  then,  does  the  Senator 
attempt  to  imply  this  alarming  power, — that  if  a 
foreigner  comes  within  the  limits  of  a sovereign 
State,  and  commits  a crime  in  violation  of  its  laws 
and  against  its  peace  and  dignity,  this  crime  shall 
not  be  tried  and  punished  by  State  laws  and  under 
State  authority,  but  be  transferred  to'  the  Federal 
courts'?  He  says  that  this  Government  possess  the 
power  to  make  war  and  to  conclude  treaties  of 
eace.  This  is  granted.  His  inference  is,  that, 
eeause  we  possess  this  power  to  make  peace, 
therefore  we  possess  the  power  to  pass  all  such  laws 
as  may  be  necessary  to  preserve  peace  and  prevent 
war;  and  as  the  protection  of  foreigners  by  the  Fed- 
eral Government  may  tend  to  preserve  a good  un- 
derstanding with  their  sovereigns,  that  therefore 
the  State  courts  shall  be  deprived  of  jurisdiction 
over  offences  committed  by  foreigners,  and  the  trial 
and  punishment  of  these  offences  shall  be  transfer- 
red to  the  Federal  courts.  This  mode  of  constru- 
ing the  Constitution  is  the  doctrine  of  “the  general 
welfare”  revived  and  extended.  Let  it  once  be  es- 
tablished, and  we  shall  have  no  difficulty  in  extract- 
ing any  power  from  the  specific  powers  granted, 
which  we  desire  to  exercise.  For  example:  sup- 
pose Congress  wish  to  establish  a general  system  of 
education  throughout  the  country;  they  cgn  imply 
this  power  from  the  express  power  which  they  pos- 
sess to  punish  crimes  committed  against  the  United 
States.  What  would  be  the  form  of  the  syllogism? 
Congress  have  power  to  punish  crimes,  therefore 
Congress  have  power  to  prevent  their  commission. 
Now,  the  best  mode  of  preventing  crimes  is  to  edu- 
cate the  people,  and  instruct  them  in  their  moral 
and  religious  duties;  therefore,  C.ongress  possess 
power  to  establish  a general  system  of  education. 
We  have  the  power  to  protect  foreigners  in  the 
Federal  courts  from  the  State  authorities,  because 
we  have  the  power  to  make  peace!  Establish  this 
construction,  and  every  limitation  of  constitutional 
power  is  at  once  annihilated.  This  construction 
will  open  a fountain  of  power  so  broad  and  so 
deep,  that  the  streams  which  will  flow  from  it 
must  necessarily  overwhelm  every  remaining  vest- 
ige of  State  rights. 

We  must  protect  foreigners  from  the  jurisdiction 
of  State  courts,  in  order  to  preserve  peace  with  their 
sovereigns!  A pious  apostle  of  abolition,  who  is  a 
subject  of  Her  Majesty  of  England,  coming  directly 
from  the  world’s  convention,  enters  the  State  of 
South  Carolina,  and  excites  an  insurrection  among 
the  slaves.  It  would  greatly  promote  the  peace  and 
security  of  the  people  of  that  State  fo  try,  convict, 
and  hang  such  a criminal,  who  had  excited  the 
mad  passions  of  the  slaves  to  indiscriminate  slaugh- 
ter. This  he  would  richly  deserve.  But  the  crimi- 
nal in  this  case  owes  allegiance  to  Queen  Victoria, 
who  might  be  dissatisfied  with  such  a punishment. 
What  then?  In  order  to  preserve  the  peace  and 
harmony  existing  between  the  two  nations,  the  power 
of  the  State  to  punish  this  criminal  must  be  arrested, 
and  he  must  be  transferred  to  the  Federal  Govern- 
ment, where  a nolle  prosequi  of  the  Attorney  Gene- 
ral of  the  United  States  might  relieve  him  before 
trial,  or  the  President’s  pardon  set  him  at  liberty 
afterwards.  Such  fanciful  constructions  of  the 
Constitution  will  never  be  sustained  by  the  good 
sense  and  jealous  patriotism  of  the  mass  of  the  peo- 
ple. They  will  always  appeal  “to  the  law  and  to 
the  testimony,”  and  will  confine  the  powers  of  the 


General  Government  to  what  they  find  plainly 
written  there. 

It  is  our  duty,  beyond  a doubt,  to  afford  just  pror 
tection  to  all  foreigners,  as  well  as  to  our  own'  citi- 
zens; and  this  has  always  been  done  heretofore  by 
the  State  courts.  Gentlemen  speak  of  the  necessity 
of  protecting  foreigners  in  the  Federal  courts.  Pro- 
tecting foreigners — against  whom?  Against  the  sov- 
ereign States  of  this  Union,  as  if  their  judicial  tri- 
bunals were  disposed  to  deprive  them  of  that  just 
protection  to  which  they  aie  entitled.  Are  not  the 
supreme  courts  of  the  several  States  composed  of 
men  as  enlightened,  as  humane,  and  as  patriotic,  as 
the  judges  who  compose  the  Federal  judiciary? 
And  yet  protection  against  these  courts  is  spoken  of, 
as  though  they  were  composed  of  cannibals.  For- 
eign nations  have  no  reason  whatever  to  complain 
of  the  existing  mode  of  extending  protection  to  for- 
eigners, when  on  their  trial  for  crimes;  nor  ought 
Great  Britain  to  expect  that  we  would  change  our 
institutions  to  please  her  fancy.  I blame  the  present 
Administration  for  not  having  asserted  and  main- 
tained this  principle.  The  answer  which  ought  to 
have  been  given  to  Mr.  Fox,  when  he  demanded 
the  immediate  and  unconditional  surrender  of  Mc- 
Leod, was:  Ours  is  a complex  system  of  Govern- 
ment; but,  under  it,  we  have  hitherto  faithfully  per- 
formed all  our  duties  to  foreign  nations.  The  Con- 
stitution has  intrusted  a portion  of  the  judicial  power 
to  the  Federal  Government;  and  that  which  has  not 
been  granted  to  it,  is  reserved  to  the  States.  Among 
their  reserved  powers,  is  that  of  trying,  before  their 
own  judicial  tribunals,  offences  against  their  own 
.laws,  like  that  with  which  McLeod  is  charged.  He 
will  have  thebenefit  of  every  defence  before  the  State 
court  of  New  York  that  he  could  enjoy  before  a cir- 
cuit court  of  the  United  States;  and  the  legal  learn- 
ing, sound  judgment,  and  intelligence  of  the  supreme 
court  of  New  York  are  universally  admitted.  Should 
he  be  convicted  and  sentenced,  and  should  any  ex- 
traordinary circumstances  exist  in  his  case,  render- 
ing it  proper  to  grant  him  a pardon,  we  may  as  con- 
fidently rely  upon  the  Executive  of  that  State  to  grant 
it,  as  we  could  rely  upon  the  President  of  the  United 
States.  State  judges  and  State  governors  are  as 
patriotic,  and  as  anxious  to  preserve  the  peace  of 
ihecoumry,  upon  honorable  terms, as  is  the  Federal 
Government.  But,  at  all  events,  our  constitution 
of  government  has.  for  more  than  fifty  years,  been 
spread  before  the  nations  of  the  earth,  and  under  it 
we  have  performed  all  our  relative  duties  towards 
them;  and  no  single  nation  can  now  expect  us  to 
change  it,  such  as  it  is,  at  her  bidding. 

The  Senator  from  Georgia  has  cited  the  case  of 
Holmes  vs.  Jermison,  ( 14  Peters,  540,)  in  support  of 
his  argument.  The  facts  were  these:  Holmes  had 
been  indicted  for  murder  in  Canada,  and  had  fled 
from  justice  into  the  State  of  Vermont.  Jennison, 
the  Governor  of  that  State,  issued  his  warrant  to 
the  sheriff  of  the  proper  county,  commanding  that 
officer  to  deliver  him  up  to  the  agent  of  Canada  on 
the  frontier.  Holmes  obtained  a habeas  corpus  from 
the  supreme  court  of  Vermont,  which,  after  hear- 
ing the  case,  refused  to  release  the  prisoner,  and 
decided  that  he  should  be  remanded.  A writ  of 
error  was  sued  out  from  the  Supreme  Court  of  the 
United  States,  for  the  purpose  of  reversing  this  de- 
cision; and  the  question  raised  upon  the  argument 
was,  whether  the  State  of  Vermont  had  the  power 
of  sending  fugitives  from  criminal  justice  out  of 
its  limits,  to  be  tried  where  the  crime  had  been  com- 
mitted. 
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From  this  statement  of  the  case,  it  must  be  mani- 
fest to  all  that  it  is  not  in  point  on  the  present  argu- 
ment; and  would  be  very  far  from  sanctioning  the 
interpretation  of  the  Constitution  for  which  the 
Senator  from  Georgia  has  contended.  Thank 
Heaven,  however,  the  case  of  Holmes  and  Jennison 
is  no  case — I mean  no  decided  case — at  all.  The 
court  were  equally  divided  in  opinion.  Four  of 
the  judges,  Taney,  Story,  McLean,  and  Wayne, 
were  in  favor  of  assuming  jurisdiction  and  dis- 
charging Holmes;  whilst  Thompson,  Baldwin, 
Barbour,  and  CatroD,  held  the  contrary  opinion. 
Judge  McKinley  was  absent. 

The  Chief  Justice,  and  three  of  his  associates, 
denied  to  a sovereign  State  of  this  Union  the'power 
of  sending  a murderer  beyond  its  limits  to  take  his 
trial  in  a neighboring^  province,  notwithstanding 
there  was  no  treaty  of  the  United  States  in  exist- 
ence, which  forbade  the  exercise  of  this  power. 
Under  the  circumstances  of  the  case,  well  might 
the  able,  the  enlightened,  the  patriotic  Judge  Bald- 
win exclaim,  in  his  own  eloquent  and  forcible  lan- 
guage, (page  618:)  “It  is  but  a poor  and  meagre 
remnant  of  the  once  sovereign  power  of  the  States — 
a miserable  shred  and  patch  of  independence  which 
the  Constitution  has  not  taken  from  them — if,  in  the 
regulation  of  its  internal  police,  State  sovereignty 
has  become  so  shorn  of  authority,  as  to  be  compe- 
tent only  to  exclude  paupers,  who  may  be  a burden 
on  the  pockets  of  its  citizens;  unsound,  infectious 
articles,  or  diseases,  which  may  affect  their  bodily 
health;  and  utterly  powerless  to  exclude  those  moral 
■ulcers  on  the  body  politic,  which  corrupt  its  vitals, 
and  demoralize  its  members." 

I have  always  entertained  the  highest  respect  for 
the  present  distinguished  Chief  Justice  of  the 
United  States;  but  I must  say,  and  I am  sorry  in 
my  very  heart  to  say  it,  that  some  portions  of  his 
opinion,  in  this  case,  are  latitudinous  and  central- 
izing, beyond  anything  I have  ever  read  in  any 
other  judicial  opinion.  I refer  more  particularly 
to  pages  569  and  570. 

He  attempted  to  take  jurisdiction  over  this  case, 
not  because  the  order  of  the  supreme  court  of  Ver- 
mont, remanding  Holmes,  had  violated  any  treaty 
between  the  United  States  and  England;— this  he 
could  not  have  done,  because  no  such  treaty  ex- 
isted. Overleaping  altogether  the  specific  grant  of 
powers  enumerated  in  the  Constitution,  he  assumed 
the  broad  and  general  principle  maintained  by  the 
Senator  from  Georgia,  that  the  Supreme  Court  of 
the  United  States  might  assume  jurisdiction;  be- 
cause, to  use  his  own  language,  “all  the  powers 
which  relate  to  our  foreign  intercourse  are  con- 
fided to  the  General  Government.”  .Nay,  sir,  he 
goes  still  further  in  his  reasoning,  if  this  be  possi- 
ble. He  says:  True  it  is,  that  no  treaty  exists  be- 
tween this  country  and  Great  Britain,  regulating 
the  delivery  of  fugitives  from  justice  between  the 
two  countries;  but  such  a treaty  may  possibly  exist 
hereafter.  And  because  of  this  contingent  possi- 
bility, he  assumes  jurisdiction  over  the  decision  of 
the  supreme  court  of  Vermont,  remanding  this 
fugitive  from  justice  to  the  custody  of  the  State 
sheriff.  According  to  this  reasoning,  the  Federal 
judiciary  may  not  only  carry  existing  treaties  into 
execution,  but  may  assume  jurisdiction,  to  the  ex- 
clusion of  the  State  courts,  over  all  subjects  con- 
cerning which  a treaty  may  hereafter,  by  possi- 
bility, be  made  with  any  foreign  nation.  Now, 
the  treaty-making  power  is  one  of  the  most  exten- 
sive in  the  whole  Constitution.  Its  limits  have  not 
been  'efined,  and  they  are,  probably,  not  capable  of 


definition.  Let  the  Supreme  Court  of  the  United 
States,  then,  establish  the  principle  that  they  will 
assume  jurisdiction  over  all  causes,  civil  and  crimi- 
nal, the  subject-matter  of  which  may,  by  possibility, 
be  regulated  hereafter  by  treaty  stipulations;  and 
they  may,  at  once,  usurp  almost  all  the  judicial 
powers  of  the  States.  Instead  of  the  judicial  power 
of  the  United  States  being  confined,  as  it  is  by  the 
Constitution,  to  cases  arising  under  the  Constitu- 
tion, the  laws,  and  the  treaties  of  the  United  States 
actually  in  existence,  under  the  sanction  of  the 
President  and  Senate,  it  will  be  extended  to  all 
cases  which  the  judges  may  fancy  will  hereafter 
be  embraced  by  treaties,  in  all  future  time.  This 
would  be  centralization,  to  all  intents  and  purposes. 

But  I fear  that  the  patience  of  the  Senate  is  al- 
ready almost  exhausted,  and  I shall  therefore  hasten 
to  a conclusion.  My  last  position  is,  that  if  this 
bill  shpuld  pass,  the  inconveniences  resulting  from 
it  along  the  Canada  frontier  will  be  intolerable. 
Mr.  Webster,  in  his  letter  to  Mr.  Fox,  says  that  the 
line  between  the  United  States  and  Canada  is  long 
enough  to  divide  Europe  in  halves.  Domestic 
troubles  and  insurrections  must  inevitably  exist  in 
that  province,  from  time  to  time  ; because,  sooner 
or  later,  from  the  very  nature  of  things,  the  North 
American  provinces  of  the  British  Empire  will  de- 
clare and  maintain  their  independence  of  the  moth- 
er country.  Whenever  such  troubles  do  exist,  ma- 
rauding parties  will  cross  the  line  for  the  purpose 
of  rapine  and  plunder,  under  pretence  that  they 
are  actuated  by  a desire  to  serve  their  sovereign. 
There  will  never  be  wanting  Colonel  McNabs  to 
issue  the  order,  or  Captain  Drews  to  execute  it. 
Should  the  present  bill  pass,  we  shall  hereafter 
witness  many  Caroline  expeditions  ; because  those 
engaged  in  them  will  then  be  encouraged  to  hope 
for  immunity  from  punishment.  If  they  escape  in 
the  first  instance  beyond  the  limits  of  the  United 
States,  it  is  very  well  : if  they  should  be  arrested 
within  the  limits  of  the  State  whose  territory  they 
have  violated,  all  they  have  to  do  is  to  apply  to  a 
district  judge  of  the  court  of  the  United  States,  and 
they  are  safe  from  further  prosecution  for  at  least 
two  years  to  come.  In  the  mean  time,  long  after 
the  fact,  (as  was  the  case  of  McLeod,)  the  British 
Government  may  be  induced  to  sanction  their  con- 
duct ; and  then,  according  to  the  opinion  of  the 
present  Administration,  it  will  present  a case  of 
war,  and  they  must  be  delivered  up  under  the  laws 
of  nations.  In  the  mean  time,  this  will  encourage 
other  marauders  to  invade  our  shores.  Let  the  law 
remain  a§  it  now  is,  and  I venture  to  say  we  shall 
not  soon  again  be  troubled  with  such  incursions. 
When  you  arrest  any  such  assailant,  who  has  wil- 
fully taken  the  life  of  one  of  your  citizens,  mercy 
teaches  you  that  you  ought  to  hang  him  for  mur- 
der, as  an  example  to  deter  all  others  from  offend- 
ing in  the  same  manner.  If  this  were  your  known 
determination,  we  should  never  more  be  visited  by 
such  lawless  expeditions.  We  should  thus  save 
our  own  citizens  from  murder  and  rapine,  and  many 
exciting  causes  of  war  between  the  two  nations 
would  thus  be  prevented.  The  course  which  the 
opponents  of  this  bill  propose  to  pursue,  is  that  of 
true  humanity.  Criminal  justice  ought  to  be  ad- 
ministered with  as  much  rapidity  as  may  be  con- 
sistent with  the  rights  of  the  accused.  Punishment 
ought  to  tread  closely  upon  the  heels  of  crime,  if 
you  wish  to  deter  others  by  the  example.  If,  there- 
fore, you  possessed  the  power  to  interpolate  into  the 
Constitution  of  the  United  States,  jurisdiction  over 
all  cases  arising  under  the  law  of  nations  and  the 
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orders  of  a foreign  sovereign,  as  distinct  sources  of 
Federal  judicial  power,  you  ought  never  to  perform 
the  act.  And  even  if  you  should,  you  ought  still  to 
suffer  the  courts  of  the  States  to  try  the  offenders  in 
the  first  instance,  and  then  permit  an  appeal  to  be 
taken  to  tn<  Supreme  Cbuu  after  fina.  udgment, 
according  to  the  provisions  of  the  old  judicial  act. 
While  you  would  thus  protect  the  criminal  in  all 
his  rights,  you  would  bring  him  to  much  more 
speedy  and  certain  justice. 


This  bill,  from  any  point  in  which  I can  view  it, 
appears  to  me  to  be  a plain  and  palpable  violation  of 
the  Constitution.  It  is  inconsistent  with  all,  the 
practice  of  the  Government,  under  the  judicial  act, 
for  more  titan  half  a century;  and  no  evil  conse- 
quences, to  my  knowledge,  have  ever  resulted  from 
such  a practice.  I sincerely  hope  it  never  may  be»= 
come  a law. 
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